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IN THE THIRD JUDICIAL DISTRICT COURT OF SUMMIT COUNTY
STATE OF UTAH
GATE CITY FEDERAL SAVINGS AND
LOAN ASSOCIATION,

THIRD AFFIDAVIT OF VAUGHN R.
COOK

Plaintiff,
vs.
EDWARD A. DALTON, JR., JOHN C.
FORRESTER, JR., MICHAEL C.
JOHNSEN, and DANIEL W. MARCUM,
et al.,

Consolidated Case No. (.8074,
(8075)
(8076)
(8077)
(8078)
(8079)
(8080)
(8081)
(8082)
(8119)
(8120)

Defendants.
EDWARD A. DALTON, JR., JOHN C.
FORRESTER, JR., MICHAEL C.
JOHNSEN and DANIEL W. MARCUM,
Counterclaimants,
vs.
GATE CITY FEDERAL SAVINGS AND
LOAN ASSOCIATION,
Counterclaim Defendant.
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STATE OF UTAH

)
:
COUNTY OF SALT LAKE )

ss.

If Vaughn R. Cook, being first duly sworn upon oath,
depose and state as follows:
1.

In the summer of 1981, I, through one of the

companies I controlled, entered into a contract with Kilburn,
Inc. to build over 20 homes at Jeremy Ranch, Summit County,
Utah, which would be suitable for timesharing by Kilburn.
2.

Pursuant to this agreement, I acquired lots at

Jeremy Ranch and I sought long-term financing for these homes
from the Orem, Utah office of Gate City Mortgage Company ("Gate
City").

At first I sought financing in the form of a single

long-term loan for all of the properties.

Such a loan was not

offered, and a suggestion was made that I provide one or more
separate individuals who would qualify for each of several
loans, enabling Gate City to sell participation interests in
these loans on the secondary mortgage market.
3.

In September of 1981, after negotiating the terms

of this financing, including the interest rate, I succeeded in
obtaining from Gate City a loan commitment in the amount of
$2,200,000.00.

This Commitment was sufficient to fund 11 loans

of $200,000 each, all as evidenced by a copy of the Commitment

-2-
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attached hereto as hxnibn

n

f\ "

I worked closely with Gate

City's loan officer, Stanley F. Jenki ns f and In;.
4*

MI|>O

n - >.

I paid $77,000.00 in commitment fees to Gate City

for this Commitment.
S.

According to my arrangement wi .th Gate City, I

requested thnil parties to purchase one of the Jeremy Ranch
properties and, as part of that transact ion, to take out d loan
in their individual namesf secured by that property.

In the

case of each of these Ji hinm., I asked the borrowers to
provide me financial information for loan app 11 ca 11 on t:o rms
which I obtained from Gate City,

When these application forms

were substantially filled ou\ , I lu-y were delivered to Gate
City.

I assured each applicant, including the

defendants-borrowers, that there would, be an assumption of all
loan obligations to Gate City ai <>L stio-it'ly after the closing
of each loan*
6*

riufiiK'i the last six weeks of 1981, with my

assistance, Gate City closed and Landed t'.ich oi the 11 loans.
These li loans fulfilled the Loan Commitment evidenced by
Exhibit

- . •' Each of these 11 loans was secured by a lot and

home at Jeremy Ranch*

The repayment tenu* of <vu:ti -»( these 11

loans were identical.

As far ?s

documents were executed in

recall, the same forms and

- • on w i u caut lean closing.
-3-

7.

I caused the lots at Jeremy Ranch that secured

each of these 11 loans from Gate City to be conveyed by
warranty deed to those who signed as borrowers on the Gate City
loans, so that this property could be pledged by them to Gate
City, as collateral for the loans. By uniform real estate
contracts prepared under my direction, those who signed the
loan documents with Gate City on these 11 transactions also
conveyed the same property back to C.C. International, an
entity I owned and controlled.

These conveyances all took

place at or about the time of the closings with Gate City
Mortgage Company, in late 1981 or the first few days of 1982.
8.

Copies of three of these uniform real estate

contracts are attached hereto as Exhibits "B," "C," and "D". I
signed Exhibit M D," the contract for Lot 82, as an officer and
on behalf of C.C. International, as buyer.

Similarly, as an

officer and on behalf of C.C. International, as buyer, I signed
uniform real estate contracts for each of the other remaining
properties securing the 11 loans from Gate City.
9.

All of these Uniform Real Estate contracts

contained language identical in form to or to the same effect
as the typewritten language in paragraph 3 of Exhibits M B,"
M

C, M and "D" indicating that C.C. International acknowledged

the loan in favor of Gate City Mortgage Company, took the
-4-

property subject theretor and agreed to assume full liability
for that mortgage obligation

and/or cause that mortgage

obligation to later be assumed by another buyer.

I understood

Kilburn would assume all of these loans and discussed this with
Gate City's loan officer, Mr. Jenkins.
10.

I gave one of these uniform real estate contracts/

wherein C.C. International expressly agreed to assume the Gate
City loan or cause it to be assumed, to Stan Jenkins of Gate
City.

He agreed to hand-carry it to Price, Utah, where he was

going to meet with and obtain the signature of John C.
Forrester, Jr. on loan closing documents, and Mr. Jenkins
agreed to get Mr. Forrester to sign this Uniform Real Estate
contract for me.
11.

A significant portion of the proceeds of each

these 11 loans from Gate City went to pay the sub-contractors
and suppliers of materials for the homes my company built at
Jeremy Ranch which secured these loans.

These homes were i>uilt

during a relatively short period of time in the fall and early
winter of 1981, and each of these 11 loans from Gate City was
closed at or about the time that the construction was being
completed on the property that secured each loan.
12.

At the time each loan was closed, the

sub-contractors and suppliers of materials for the home that
-5-
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secured the loan remained unpaid•

Also, the time had not yet

run in which they could file mechanics liens, if they were not
paid out of loan proceeds•

At Gate City's request, I signed a

document entitled "Indemnification Agreement" addressing this
potential for mechanics liens for each of these 11 loans.
Copies of 9 of those Indemnification Agreements were marked as
Exhibit 30 to my deposition, as evidenced by Exhibit "E"
attached hereto.

These Indemnification Agreements were

presented to me in the form in which they presently appear,
lacking only signatures.

I believe that these documents were

all prepared by, or at the request or under the direction of,
Gate City.
13.

I do not know what happened to the Indemnification

Agreements for Lots 108 and 122, which lots secured the loans
from Gate City to Matthew R. White and R. John Eyre,
respectively, but to the best of my knowledge and recollection,
I executed Indemnification Agreements for those two properties
and transactions identical in form to those for the other 9
properties and loans, as evidenced by Exhibit "E" attached
hereto.
14.

I did not deal with the loans from Gate City

secured by Lots 108 and 122 at Jeremy Ranch in any manner
significantly different from that in which I dealt with all of
the other 9 loans that were part of this package of 11 loans.
-6-

15.

I do not recall any discussion with a Gate City

representative concerning the following language of the
Indemnity Agreement which appears, added thereon in typewritten
form:
The obligation of the Party of the First Part
in this agreement shall extend to the
mortgage executed byr through, or for the
Party of the First Part of [sic] assigns on
the above premises.
At the time I signed these Indemnity Agreements, I did not know
or think about what this quoted language meant.

It is true

that at the time I signed those Indemnity Agreements, I did not
realize that those instruments, by themselves, manifested an
agreement by C.C. International to assume the obligations of
the mortgage loans which Gate City had just made which were
secured by those properties.

Nonetheless, such an agreement is

consistent with my intent to limit the exposure of the
defendants who signed loan closing documents with Gate City, as
shown by the Uniform Real Estate contracts.

In fact, if

someone had pointed out to me that the Indemnity Agreements
included an assumption of the mortgage loan obligations, I
would have signed them for C.C. International anyway, as I
did.

It was my intent for C.C. International to assume those

mortgage loan obligations, in accordance with the Uniform Real
Estate contracts, if only for an interim period, as I explained
-7-

10F; :;

at page 301 of my deposition taken on December 6, 1988, a copy
of which transcript excerpt is attached hereto as Exhibit ,fF",
and as stated in paragraph 3 of the respective Uniform Real
Estate contracts referred to above.

Representative copies

thereof are attached hereto as Exhibits "B," MC,ff and M D M .
16.

My affidavits dated February 2, 1989 and March 2,

1989 were prepared by personnel in the law office of Sessions &
Mooref which I understand is representing Gate City in this
litigation.

At the time I signed those affidavits, I was not

thinking about the uniform real estate contracts that pertained
to these 11 properties and loan transactions, nor were they
brought to my attention.

Representative copies of those

contracts appear as Exhibits "B," "C," and "D" hereto.

By

signing those affidavits, I intended only to convey that I had
not understood that the language of the Indemnity Agreements
included an assumption by C.C. International of the subject
loans from Gate City.

However, an assumption by C.C.

International was indeed contemplated by me, as shown on the
Uniform Real Estate contracts. Any language or implication
which appears in any prior affidavit I signed, which is
inconsistent with what I have set forth above in this
Affidavit, is erroneous.

I hereby repudiate all such language

in those earlier affidavits which is inconsistent with this
Affidavit.
-8-

17.

I have personal knowledge of the statements made

above, which I have carefully reviewedr and they are true and
accurate.
DATED this

/3

day of March, 1989.

Vaughn/^. Cook
Subscribed and sworn to before me by this / /
March, 1989.

My Commissio
imission Exoires:

/-/y-f^-

0447O

-9-
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day of

CERTIFICATE OF SERVICE
I hereby certify that I caused to be mailed a true and
correct copy of the foregoing Third Affidavit of Vaughn R.
Cookf postage prepaid, this

/ 3^^

day of March, 1989, to:

Clark W. Sessions
Roy B. Moore
Keven E, Anderson
Sessions & Moore
Attorneys for Plaintiffs
400 First Federal Plaza
505 East 200 South
Salt Lake City, Utah 84102
Jedd P. Jones
11756 Briarglen Drive
Sandy, Utah 84092

0. Jay Call
4755 Rainbow Drive
Murray, Utah 84107

Kenneth P. Colledge
3276 North 10th East
Ogden, Utah 84404

aJLtWl
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Gate City

Mortgage Co. 500 2nd Ave. North, Box 2847

Fargo, North Dakota Sbiuc
(701) 293-2520

LOAI-J COMMITMENT AGREEMENT

Gate City Mortgage Co. herein agrees and commits under the following conditions
inance the individual unit long-term loans to be located at Jeremy Ranch, Utah,
developer is Vaughn Cock & Associates,
1.

The individual long-term loans shall be a maximum amount of 80%
of the sales price of each unit or the appraised value of each
unit, whichever is less, with a maximum loan amount of $200,000
per unit. Each individual borrower will be allowed one loan from
Gate City Mortgage Co. in this commitment. Xbe amount of this
commitment will be $2,200,000.

2.

Prior to closing, each individual loan must be prior approved by
Horthwestern Savings and Loan Association of Chicago, Illinois,
and Northwestern Savings 4 Loan must agree to purchase a minimum
of 90% of each individual loan.

2.

The security shall be in the form of a first mortgage loan evidenced
by a promissory note and deed of trust.

~.

The interest rate shall be 18c750% on each individual loan.

5.

In addition to the interest and loan fees, the borrowers shall pay
at closing all customary lender costs x including but not limited to
such itens as cost of credit reports, appraisal costs, recording
coszsj
attorney's fees, advance escrow deposits and related costs
and charges.

£.>

The individual loar^ will be written under The Mortgage Corporation's
AH2-S Pilot Program with a 2% cap.

7.

All loans in excess of 65% loan-to-value will carry 20% mortgage
insurance coverage.

S.

As to each unit, a hazard insurance policy, acceptable to Gate Civ*
Mortgage Co. with coverage of at least the amount of the loan, sr^ll
be required curing the term of the loan.

9.

All applications and closings will be handled through Gate City
Mortgage Co. located at 1325 South 800 East, Temple View Terrace.
Suite 210, Orem, Utah-

LOAN COMMITMENT AGREEMENT
oDage Two

10.

This commitment is not transferable to other projects or to any
other deveiooer.

11.

In consideration cf this commitment, the developers shall pay a
2j% non-refundable fee of $55,000,00, In addition to this fee,
a 1% insurance fee of $22,000 shall be paid tc Gate City Mortgage
Cc. This fee will be refunded to the developer upon total
funding of this commitment. If this commitment is not totally
funded, this fee in addition to the 2j% fee shall be held as
liquidated damages.

12.

This commitment will expire on December 30f 1981. This commitment mus:.
be accepted by September 30, 1981, or will become void.

Accented:

Vcuznn ,C£>ok I Associates

u

I?atc 'of Accectance

I, John K. Aldrich, hereby acknowledge receipt cf the S55?OOC.OO non-refundable
commitment fee, and receipt cf the $22,000.00 insurance fee, thereby validating
this commitment.
GATE CITY MORTGAGE CC.

-rv/w

L^.

/U^/jJ^yz^r^

<?- ij-<»

Manager

GUARANTEE:

Gate City Savings and Loan Association, parent company of Gate City Mortgage Co.,
does hereby guaranz.ee this commitment as prescribed under the conditions listec.

"Uonn/Gaustac
Secondary Marketing Manager

q^aa-s-/

Daze

UNIFORM REAL ESTATE CONTRACT
2 8 t h
1 THIS AGREEMENT, made m duplicate this
.
. . .
Matthew R. W h i t e , a m a r r i e d man
by and between
,
hereinafter designated as the Seller, and
CC I n t e r n a t i o n a l ,

w ^ ^ ^

^ , c t K f
1000 N o r t h

r

l R

day of

N o v e m b e r

, A. D., 1 9 J L L ,
^

_

_

_

-

_

_

a Utah C o r p o r a t i o n

„ r f t f
c / o Vaughn Cook and A s s o c i a t e s ,
N o r t h S a l t Lake C i t y ,
Utah5TO53

Inc.

450 East

2. WITNESSETH That the Seller, for the consideration herein mentioned agrees to sell and convey to the buyer,
and the buyer for the consideration heiein mentioned agrees to purchase the following described real property, situate in
f

,

Summit

Cf f

,m .t

, 3780 West Saddleback Road Park Wes"

the county of
, State of Utah, to-wit __________________________________—-_»__^^
More particularly described as follows
Lot 108, The Jeremy R a n c h ^ f a ^ 5 No. 1 ,
a c c o r d i n g t o t h e o f f i c i a l p l a t t h e r e o f , recorded in t h e o f f i c e o f t h e
Summit County R e c o r d e r .
S u b j e c t t o and t o g e t h e r w i t h a r i g h t of way f o r t h e purpose of i n g r e s s
and egress o v e r t h o s e roadways as d e s i g n a t e d on t h e o f f i c i a l
plat
of Jeremy Raach P l a t N o . l , as r e c o r d e d i n t eh Summit County Recorders
o f f i c e , as E n t r y No. 157211.
Situated
3

in Summit County,

S t a t e of

Utah

Said Buyer hereby agrees to enter into possession and pay for said described premises the sum o f .
see below
D o l l a r s ( y see below

payable at the office of Seller, his assigns or order
s e e below
strictly within the following times, to-wit:
s e e below
cash, the receipt of which is hereby acknowledged, and the balance of %

,y s e e b e l o w
s e e

below

s n a ^ ^e p a l d

as

^

follows:

Buyer agrees to take property subject to first mortgage to Gate City
Mortgage dated November 27, 1981, and to assume, or cause the same
to be assumed by any subsequent buyer. I
Buyer further agrees to pay as additional consideration for this sale
the sum of two thousand six hundred seventy three and 96/100 dollars
($2,673.96) together with a return of equity traded as reflected on the
closing statement of the November 27, 1981 mortgage with Gate City
Mortgage mentioned above.
Possession of said premises shall be delivered to buyer on the
4

28th

day of

November

f

IQ 81

Said monthly payments are to be applied first to the payment of interest and second to the reduction of the

principal. Intel est shall be charged fxom

S e e aDOve

# o n a jj u n p a u j

portions of the

purchase price at the rate of s e e a " o v e
per cent ( s e e a " o v % ) per annum The Buyer, at his option at anytime,
may pay amounts m excess of the monthly payments upon the unpaid balance subject to the limitations of any mortgage
or contract by the Buyer herein assumed, such excess to be applied either to unpaid principal or in prepayment of future
installments at the election of the buyer, which election must be made at the time the excess payment is made.
5. It is understood and agreed that if the Seller accepts payment from the Buyer on this contract less than according
to the terms herein mentioned, then by so doing, it will in no way alter the terms of the contract as to the forfeiture
hereinafter stipulated, or as to any other remedies of the seller.
6

It is understood that theie piesently exists an obligation against said property m favor of __f
Mortgage (which buyer agrees t o be r e s p o n s i b l e f o r )
w|than

3 200,000.00

as of

November 2 7 ,

i
unpaid baUnce of

1981

7 Seller represents that there are no unpaid special improvement district taxes covering improvements to said premises now m the process of being installed, or which have been completed and not paid for, outstanding against said propn o n e
erty, except the following
,
8. The Seller is given the option to secure, execute and maintain loans secuied by said property of not to exceed the
then unpaid contract balance hereunder, bearing interest at the rate of not to exceed .

tl£

percent

(
LLCL-90 per annum and payable in regular monthly installments; provided that the agrregate monthly installment
payments required to be made by Seller on said loans shall not be greatei than each installment payment required to be
made by the Buyer under this contiact. When the principal due hereunder has been reduced to tne amount of any such
loans and mortgages the Seller agrees to convey and the Buyer agrees to accept title to the above described property
subject to said loans and mortgages.
9. If the Buyer desires to exercise his right through accelerated payments under this agreement to pay off any obligations outstanding at date of this agreement against said property, it shall be the Buyer's obligation to assume and
pay any penalty which may be required on prepayment of said prior obligations. Prepayment penalties in respect
to obligations against said property incurred by seller, after date of this agreement, snail be paid by seller unless
said obligations are assumed or approved by buyer.
10 The Buyer agrees upon written request of the Seller to make application to a reliable lender for a loan of such
amount as can be secured under the regulations of said lender and hereby agrees to apply any amount so received upon
the purchase price above mentioned, and to execute the papers required and pay one-half the expenses necessary in obtaining said loan, the Seller agreeing to pay the other one-half, provided however, that the monthly payments and
interest rate required, shall not exceed the monthly payments and interest rate as outlined above.
11 The Buyer agrees to pay all taxes and assessments of every kind and nature which are or which may be assessed
and which may become due on these premises during the life of this agreement. The Sellei hereby covenants and agrees
that there are no assessments against said premises except the following:
I t is agreed t h a t any assessments t h a t may be a g a i n s t t h e p r o p e r t y which a r e n o t
kno*n c f 1 k .is 1 i - ~ s h a l l be t h e r e s p o n s i b i l i t y o f t u v ^ r and A l t a T i t l e .
The Seller further covenants and agrees that he will not default in the payment of his obligations against said property.

12 The Buyer agrees to pay the general taxes after

November 27, 1981

23 The Buyer further agrees to keep all insurable buildings and improvements on said premises insured in a company acceptable to the Seller in the amount of not less than the unpaid balance on this contract, or $_
and to assign said insurance to the Seller as his interests may appear and to deliver the insurance policy to him
14 In the event the Buyer shall default in the payment of any special or general taxes, assessments or insurance
premiums as herein provided, the Seller may, at his option, pay said taxes, assessments and insurance premiums or either
of them and if Seller elects so to do, then the Buyer agrees to repay the Seller upon demand, all such sums so advanced
and paid by him together with interest thereon from date of payment of said sums at the rate of % of one percent per
month until paid
15 Buyer agrees that he will not commit or suffer to be committed any waste, spoil, or destruction in or upon
said premises, and that he will maintain said premises in good condition
16 In the event of a failure to comply with the terms hereof by the Buyer, or upon failure of the Buyer to make
any payment or payments when the same shall become due, or within
* * TTeen
, days thereafter, the
Seller, at his option shall have the following alternative remedies.
Seller shall have the right, upon failure of the Buyer to remedy the default within five days after written notice,
to be released from all obligations in law and in equity to convey said property, and all payments which have
been made theretofore on this contract by the Buyer, shall be forfeited to the Seller as liquidated damages for
the non-performance of the contract, and the Buyer agrees that the Seller may at his option re-enter and take
possession of said premises without legal processes as in its first and former estate, together with all improvements and additions made by the Buyer thereon, and the said additions and improvements shall remain with
the land become the property of the Seller, the Buyer becoming at once a tenant at will of the Seller, or
B The Seller may bring suit and recover judgment for all delinquent installments, including costs and attorneys
fees (The use of this remedy on one or more occasions shall not prevent the Seller, at his option, from resorting
to one of the other remedies hereunder in the event of a subsequent default) or
C The Seller shall have the right, at his option, and upon written notice to the Buyer, to declare the entire unpaid
balance hereunder at once due and payable, and may elect to treat this contract as a note and mortgage, and pass
title to the Buyer subject thereto, and proceed immediately to foreclose the same in accordance with the laws of
the State of Utah, and have the property sold and the proceeds applied to the payment of the balance owing,
including costs and attorney's fees, and the Seller may have a judgment for any deficiency which may remain
In the case of foreclosure, the Seller hereunder, upon the filing of a complaint, shall be immediately entitled to
the appointment of a receiver to take possession of said mortgaged property and collect the rents, issues and
profits therefrom and apply the same to the payment of the obligation hereunder, or hold the same pursuant
to order of the court, and the Seller, upon entry of judgment of foreclosure, shall be entitled to the possession
of the said premises during the period of redemption.
17 It is agreed that time is the essence x>f this agreement.
18 In the event there are any hens or encumbrances against said premises other than those herein provided for or
referred to, or in the event any hens or encumbrances other than herein provided for shall hereafter accrue against the
same by acts or neglect of the Seller, then the Buyer may, at his option, pay and discharge the same and receive credit
on the amount then remaining due hereunder in the amount of any such payment or payments and thereafter the payments herein provided to be made, may, at the option of the Buyer, be suspended until such time as such suspended
payments shall equal any sums advanced as aforesaid.
19 The Seller on receiving the payments herein reserved to be paid at the time and in the manner above mentioned
agrees to execute and deliver to the Buyer or assigns, a good and sufficient warranty deed conveying the title to the
above described premises free and clear of all encumbrances except as herein mentioned and except as may have accrued
by or through the acts or neglect of the Buyer, and to furnish at his expense, a policy of title insurance in the amount
of the purchase price or at the option of the Seller, an abstract brought to date at umt of sale or at any time during the
teim of this agreement, or at time of delivery of deed, at the option of Buyer
20 It is hereby expressly understood and agreed by the parties hereto that the Buyer accepts the said property
in its present condition and that there are no representations, covenants, or agreements between the parties hereto with
reference to said property except as herein specifically set forth or attached hereto
none
_ _ ^ _
21 The Buyer and Seller each agree that should they default in any of the covenants or agreements contained herethat the defaulting party shall pay all costs and expenses, including a reasonable attorney's fee, which may arise
agreement, or in obtaining possession of the premises covered hereby, or in pursuing any
or accrue from enforcing this agre
remedy provided hereunder or by the statutes of the State of Utah whether such remedy is pursued by filing a suit
or otherwise
22 It is understood that the stipulations aforesaid are to apply to and bind the heirs, executors, administrators, successors, and assigns of the respective parties hereto
IN WITNESS WHEREOF, the said parties to this agreement have hereunto signed their names, the day and year
first Above written
Signed in the presence of
in,

>J£lCfc.h->
It lis understood that at such time as
the\underlying mortgage is assumed by
buyer or its assigns, then this contract
shall be deemed fully executed and paid.

Seller
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UNIFORM REAL ESTATE CONTRACT
1

THIS AGREEMENT, made in duplicate this _ ± £ ±

day of . J a n u a r y

A, D.f 1982™-,

by and between Stephen L. Blaser. a married man
hereinafter designated a, the Seller, and CC I n t e r n a t i o n a l , a Utah Corporation

%
t

hereinafter designated as the Buyer, of .

1000 North

c/o Vauahn Cook and Associates. Inc. 450 East
North Salt Lake City, Utah 84054

,
^

2 WITNESSETH That the Seller, for the consideration herein mentioned agrees to sell and convey to the buyer,
and the buyer for the consideration herein mentioned agrees to purchase the following described real property, situate in

the county of Summit

s u t e o£ u u h # l0 . wit:

More particularly described as follows:

3780 West Saddleback Road Park West

Lot 4 8 ,

The J e r e m y

ftanC^'Plat

NO.

1,

according to the official plat thereof, recorded in the office of the
Summit County Recorder.
Subject to and together with a right of way for the purpose of ingress
and egress over those roadways as designated on the official plat of
Jeremy Ranch Plat No. 1, as recorded in the Summit County Recorders Office, as Entry No. 157211.
Situated in Summit County, State of Utah,
3

Said Buyer hereby agrees to enter into possession and pay for said described premises the sum of

hundred ninety five thousand, four hundred seventy one &48/100
payable at the office of Seller, his assigns or order
strictly within the following times, t * - w t t . n i n g t . y f I V P

See

D0IU«

, tWQ.

<f295,471.48

}

belOW

thousand

fnur

__
hnnHrprUpvpntynaf

cash, the receipt of which is hereby acknowledged, and the balance of f2Q0i0QQ

4B/inO(Q5.yi

shall be paid at follows;

Buyer agrees to take property subject to first mortgage to Gate City
Mortgage dated December 30, 1981, and to assume, or cause the same
to be assumed by any subsequent buyer.

Possession of said premises shall be delivered to buyer on tht
4

*S*

, day of

January

^ 19«£fL

Said monthly payment* are to be applied first to tht payment of interest and second to tht reduction of tht

principal. Interest shall be charged from

See

above

on

all unpaid portions of tht

purchase price at the rate of i . e e a b o v e
The Buyer, at his option at
p e r C € n t r S e e abOVQy,) p e r a n n U m
may pa> amounts in excess of the monthly payments upon the unpaid balance subject to the limitations of any
or contract by the Buyer herein assumed, such excess to be applied cither to unpaid principal or in prepayment
installments at the election of the buyer, which election must be made at tht time the excess payment is made.
5 It is understood and agreed that if the Seller accept* payment from the Buyer on this contract less than
to the terms herein mentioned, then by so doing, it will in no way alter the terms of the contract at to tht
hereinafter stipulated, or as to any other remedies of tht seller,
6

anytime,
mortgage
of future
according
forfeiture

It is understood that there presently exists an obligation against said property in favor of Sfttft Clt.Y

Mortgage (which buyer agrees to be responsible f o r )
s200,000.00
a* of
December 3 0 , 1981
—

—,

wlthanuliptM btUncto(

—

7 Seller represents that there are no unpaid special improvement district taxes covering improvements to said premises now m the process of being installed, or which have been completed and not paid for, outstanding against said prop«
ert>, except the following .—
8

none

—

—%

The Seller is given the option to secure, execute and maintain loans secured by said property of not to exceed tht

then unpaid contract balance hereunder, bearing intereat at the rate of not to exceed

"A

percent

r
(_NA/f) per annum and payable in regular monthly installments; piovided that the agrregate monthly installment
pa> merits required to be made by Seller on said loans shall not be greater than each installment payment required to be
made by the Buyer under this contract When the principal due hereunder has been reduced to the amount of any such
loans and mortgages the Seller agrees to convey and the Buyer agrees to accept title to the above described property
subject lo said loans and mortgages.
y II the Buyer desires to exercise his right through accelerated payments under this agreement to pay off any oblU
gations outstanding at date of this agreement against said property, it shall be the Buyer's obligation to assume and
pay any penalty vkhich may be required on prepayment of said prior obligatlona. Prepayment penalties in respect
to obligations against said property incurred by seller, after date of this agreement, snail be paid by seller unless
said obligations are assumed or approved by buyer.
10 The Buyer agrees upon written request of the Seller to make application to a reliable lender for a loan of such
amount as can be secured under the regulations of said lender and hereby agrees to apply any amount so received up an
the purchase price above mentioned, and to execute the papers required and pay one-half the expenses necessary in ob*
taming said loan, the Seller agreeing to pay the other one-half, provided however, that the monthly payments and
interest rate required, shall not exceed the monthly payments and interest rate as outlined above.
11 The Buyer agrees to pay all taxes and assessments of every kind and nature which are or which may be assessed
and which may become due on these premises during the life of this agreement. The Seller hereby covenants and agrees
that there are no assessments against said premises except the following:

It is agreed that any assessments that may be against the property which are not
known of this time shall be the responsibility ofTTuyer and Alia Title,
The Seller further ccvenants and agrees *hat hi vill not d*»ruult in „he pa>ment of his obligi fans a j t tnst and property.

12. The Buyer agrees to pay thes^ieral taxes after

13. The Buyer further agrees to keep all insurable buildings and improvements on said premises insured in a com*
ty acceptable to the Seller in the amount of not less thin the unpaid balance on this contract, or JL
i to assign said insurance to the Seller as his interests may appear and to deliver the insurance policy to him.
14. In the event the Buyer shall default in the payment of any special or general taxes, assessments or insurance
>miums as herein provided, the SeUer may, at his option, pay said taxes, assessments and insurance premium* or either
them, and if Seller elects so to do, then the Buyer agrees to repay the Seller upon demand, all such sums so advanced
i paid by him, together with interest thereon from date of payment of said sums at the rate of % of one percent per
nth until paid.
15. Buyer agrees that he will not commit or suffer to be-committed any waste, spoil, or destruction in or upon
d premises, and that he will maintain said premises in good condition.
11. In the event of a failure to comply with the terms hereof by the Buyer, or upon failure of the Buyer to make
. days thereafter, the
y payment or payments when the same shall become due, or within . -£i£twaHer. at his option shall have the following alternative remedies;
A. Seller shall have the right, upon failure of the Buyer to remedy the default within five days after written notice,
to be released from all obligations in law and in equity to convey said property, and all payments which have
been made theretofore on this contract by the Buyer, shall be forfeited to the Seller as liquidated damages for
the non-performance of the contract, and the Buyer agrees that the Seller may at his option re-enter and take
possession of said premises without legal processes as in its first and former estate, together with all improvements and additions made by the Buyer thereon, and the said additions and improvements shall remain with
the land become the property of the Seller, the Buyer becoming at once a tenant at will of the Seller; or
B. The Seller may bring suit and recover judgment for all delinquent installments, including eosts and attorneys
fees. (The use of this remedy on one or more occasions shall not prevent the Seller, at his option, from resorting
to one of the other remedies hereunder in the event of a subsequent default): or
C. The Seller shall have the right, at his option, and upon written notice to the Buyer, to declare the entire unpaid
balance hereunder at once due and payable, and may elect to treat this contiact as a note and mortgage, and pass
title to the Buyer subject thereto, and proceed immediately to foreclose the same in accordance with the laws of
theState of Utah, and have the property sold and the proceeds applied to the payment of the balance owing,
including costs and attorney's fees; and the Seller may have a judgment for any deficiency which mny remain.
In the case of foreclosure, the Seller hereunder, upon the filing of a complaint, shall be immediately entitled to
the appointment of a receiver to Lake possession of said mortgaged property and collect the rents, issues and
profits therefrom and apply the same to the payment of the obligation hereunder, or hold the same pursuant
to order of the court; and the Seller, upon entry of judgment of foreclosure, shall be entitled to the possession
of the said premises during the period of redemption.
17. It is agreed that time is the essence of this agreement.
18. In the event there are any liens or encumbrances against said premises other than those herein provided for or
fcrred to, or in the event any liens or encumbrances other than herein provided for shall hereafter accrue against the
me by acts or neglect of the Seller, then the Buyer may, at his option, pay and discharge the same and receive credit
\ the amount then remaining due hereunder in the amount of any such payment or payments and thereafter the payents herein provided to be made, may, at the option of the Buyer, be suspended until such time as such suspended
lyments shall equal any sums advanced as aforesaid.
19. The Seller on receiving the payments herein reserved to be paid at the time and in the manner above mentioned
erees to execute and deliver to the Buyer or assigns, a good and sufficient warranty deed conveying the title to the
Dove described premises free and clear of all encumbrances except as herein mentioned and except as may have accrued
y or through the acts or neglect of the Buyer, and to furnish at his expense, a policy of title insurance in the amount
f the purchase price or at the option of the Seller, an abstract brought to date at time of sale or at any time during the
»rm of this agreement, or at time of delivery of deed, at the option of Buyer.
20. It is hereby expressly understood and agreed by the parties hereto that the Buyer accepts the said property
i its present condition and that there are no representations, covenants, or agreements between the parties hereto with
sference to said property except as herein specifically set forth or attached hereto _ - _ — - - - - - — « _ — _ _ _ _ _
21. The Buyer and Seller each agree that should they default in any of the covenants or agreements contained herei, that the defaulting party shall pay all costs and expenses, including a reasonable attorney's fee, which may arise
r accrue from enforcing this agreement, or in obtaining possession of the premises covered hereby, or in pursuing any
emedy provided hereunder or by the statutes of the State of Utah whether such remedy is pursued by filing a suit
r otherwise.
22. It is understood that the stipulations aforesaid are to apply to and bind the heirs, executors, administrators, sueessors, and assigns of the respective parties hereto.
IN WITNESS WHEREOF, the said parties to this agreement have hereunto signed their names, the day and year
irst above written,
igned in the presence of

^Z?<ss

'strfU.i-'

It is understood that at such time as
the underlying mortgage is assumed by
buyer or its assigns, then this contract shall be deemed fully executed
and paid.

Seller

r<vd

f)lL^C^
c
c:

3
CD

?
•A C I

m

v%
-4.
Qi
-•CO

o
o

: o

3

Of

o

UNIFORM REAL ESTATE CONTRACT
4 t h

1. THIS AGREEMENT, made in duplicate this

by and between

day of

January

^

D#> l9

82

David E. Jones & C h r i s t i a n E. Hansen

hereinafter designated as the SelleS and

r.

hereinafter designated as the Buyer, of .

C..

1 n t p r n a t lona 1

_

450 East 1000 North, North Salt Lake, Utah

2. WITNESSETH: That the Seller, for the consideration herein mentioned agrees to sell and convey to the buyer,
and the buyer for the consideration herein mentioned agrees to purchase the following described real property, situate in
the county of

Summit

, TT. u •

••

, State of Utah, to-wit:

More particularly described as follows:

3493 West Wrangler
Way, Park City,
J
,,, ,
Utan

'

AooMtsa

All of Lot 82, The Jeremy Ranch Plat No, I, according to the official plat
thereof, recorded in the office of the Summit County Recorder.
Subject to and together with a right of way for the purpose of ingress and
egress over those roadways as designated on the official piat of Jeremy
Ranch Plat No. I, as recorded in the Summit County Recorders office,
as Entry No. 15721 I
3. Said Buyer hereby agrees to enter into possession and pay for said described premises the sum of

see below

' _

payable at the office of Seller, his assigns or order
strictly within the following times, to-wit:

nDollar*
alUr.

,.see
below
(|gw ^ , w "

)

^

j

s e e b e low

See below

cash, the receipt of which is hereby acknowledged, and the balance of j

see be Iow

shall be paid as follows:

Buyer agrees to take property subject to present mortgage in favor of
Gate City Mortgage (see attached) and buyer agrees to assume full
liability thereunder and cause the same toteassumed by subsequent buyers.
As additional consideration buyer hereby pays $3,000.00 additional,
the receipt of which is hereby aknowledgede

Possession of said premises shall be delivered to buyer on the

4

day of

January

ia 8 2

4. Said monthly payments are to be applied first to the payment of interest and second to the reduction of the
principal. Interest shall be charged from
on all unpaid portions of the
purchase price at the rate of S e e afrove
<% ) p e r annum. The Buyer, at his option at anytime,
pcr cent (
may pay amounts in excess of the monthly payments upon the unpaid balance subject to the limitations of any mortgage
or contract by the Buyer herein assumed, such excess to oe applied either to unpaid principal or in prepayment of future
installments at the election of the buyer, which election must be made at the time the excess payment is made.
5. It is understood and agreed that if the Seller accepts payment from the Buyer on this contract less than according
to the terms herein mentioned, then by so doing, it will in no way alter the terms of the contract as to the forfeiture
hereinafter stipulated, or as to any other remedies of the seller.
6. It is understood that there presently exists an obligation against said property in favor of
Mortgage

200,000.00

$

Gate

Cltv

with an unpaid balance of
§

„

of

January 4 ,

1982

7. Seller represents that there are no unpaid special improvement district taxes covering improvements to said premises now in the process of being installed, or which have been completed and not paid for, outstanding against said propnQne
erty, except the following
•
8. The Seller is given the option to secure, execute and maintain loans secured by said property of not to exceed the
then unpaid contract balance hereunder, bearing interest at the rate of not to exceed

_ _ « - ^ . — percent

_o;) per annum and payable in regular monthly installments; provided that the agrregate monthly installment
payments required to be made by Seller on said loans shall not be greater than each installment payment required to be
made by the Buyer under this contract. When the principal due hereunder has been reduced to trie amount of any uuch
loans and mortgages the Seller agrees to convey and the Buyer agrees to accept title to the above described property
subject to said loans and mortgages.
y. If the Buyer desires to exercise his right through accelerated payments under this agreement to pay off any obligations outstanding at date of this agreement against said property, it shall be the Buyer's obligation to assume and
pay any penalty which may be required on prepayment of said prior obligations. Prepayment penalties in respect
to obligations against said property incurred by seller, after date of this agreement, snail be paid by seller unless
said obligations are assumed or approved by buyer.
10. The Buyer agrees upon written request of the Seller to make application to a reliable lender for a loan of such
amount as can be secured under the regulations of said lender and hereby agrees to apply any amount so received upon
the purchase price above mentioned, and to execute the papers required and pay one-half the expenses necessary in obtaining said loan, the Seller agreeing to pay the other one-half, provided however, that the-monthly payments and
interest rate required, shall not exceed the monthly payments ana interest rate as outlined above.
11. The Buyer agrees to pay all taxes and assessments of every kind and nature which are or which may be assessed
and which may become due on these premises during the life of this Agreement. The Seller hereby covenants and agrees
that there are no assessments against said premises except the following:

\cne
Th-> s*u»r further eovpnant* and atrreos that he will not default in the payment of his obligations against said property.

12.

The Buyer agrees to pay the general taxes after

January

4,—[982,

13.

The Buyer further agrees to keep all insurable buildings and improvements on said premises insured in a com-

pany acceptable to the Seller in the amount of not less than the unpaid balance on this contract, or $
—
and to assign said insurance to the Seller as his interests may appear and to deliver the insurance policy to him.
14. In the event the Buyer shall default in the payment of any special or general taxes, assessments or insurance
premiums as herein provided, the Seller may, at his option, pay said taxes, assessments and insurance premiums or either
of them, and if Seller elects so to do, then the Buyer agrees to repay the Seller upon demand, all such sums so advanced
and paid by him, together with interest thereon from date of payment of said sums at the rate of % of one percent per
month until paid.
15. Buyer agrees that he will not commit or suffer to be committed any waste, spoil, or destruction in or upon
said premises, and that he will maintain said premises in good condition.
16. In the event of a failure to comply with the terms hereof by the Buyer, or upon failure of the Buyer to make
any payment or payments when the same shall become due, or within
L2
days thereafter, the
Seller, at his option shall have the following alternative remedies:
A. Seller shall have the right, upon failure of the Buyer to remedy the default within five days after written notice,
to be released from all obligations in law and in equity to convey said property, and all payments which have
been made theretofore on this contract by the Buyer, shall be forfeited to the Seller as liquidated damages for
the non-performance of the contract, and the Buyer agrees that the Seller may at his option re-enter and take
possession of said premises without legal processes as in its first and former estate* together with all improvements and additions made by the Buyer thereon, and the said additions and improvements shall remain with
the land become the property of the Seller, the Buyer becoming at once a tenant at will of the Seller; or
B. The Seller may bring suit and recover judgment for all delinquent installments, including costs and attorneys
fees. (The use of this remedy on one or more occasions shall not prevent the Seller, at his option, from resorting
to one of the other remedies hereunder in the event of a subsequent default); or
C. The Seller shall have the right, at his option, and upon written notice to the Buyer, to declare the entire unpaid
balance hereunder at once due and payable, and may elect to treat this contiact as a note and mortgage, and pass
title to the Buyer subject thereto, and proceed immediately to foreclose the same in accordance with the laws of
the State of Utah, and have the property sold and the proceeds applied to the payment of the balance owing,
including costs and attorney's fees; and the Seller may have a judgment for any deficiency which may remain.
In the case of foreclosure, the Seller hereunder, upon the filing of a complaint, shall be immediately entitled to
the appointment of a receiver to take possession of said mortgaged property and collect the rents, issues and
profits therefrom and apply the same to the payment of the obligation hereunder, or hold the same pursuant
to order of the court; and the Seller, upon entry of judgment of foreclosure, shall be entitled to the possession
of the said premises during the period of redemption.
17. It is agreed that time is the essence of this agreement.
18. In the event there are any liens or encumbrances against said premises other than those herein provided for or
referred to, or in the event any liens or encumbrances other than herein provided for shall hereafter accrue against the
same by acts or neglect of the Seller, then the Buyer may, at his option, pay and discharge the same and receive credit
on the amount then remaining due hereunder in the amount of any such payment or payments and thereafter the payments herein provided to be made, may, at the option of the Buyer, be suspended until such time aa such suspended
payments shall equal any sums advanced as aforesaid.
19. The Seller on receiving the payments herein reserved to be paid at the time and in the manner above mentioned
agrees to execute and deliver to the Buyer or assigns, a good and sufficient warranty deed conveying the title to the
above described premises free and clear of all encumbrances except as herein mentioned and except as may have accrued
by or .through the acts or neglect of the Buyer, and to furnish at his expense, a policy of title insurance in the amount
of the purchase price or at the option of the Seller, an abstract brought to date at time of sale or at any time during the
term of this agreement, or at time of delivery of deed, at the option of Buyer.
20. It is hereby expressly understood and agreed by the parties hereto that the Buyer accepts the said property
in its present condition and that there are no representations, covenants, or agreements between the parties hereto with
reference to said property except as herein specifically set forth or attached hereto « _ _ _ . _ - _ » _ _ _ - _ - _ _ _ - _ — _ _ _

deed and trust dffftri note

in favor of Gats City Mortgage

21. The Buyer and Seller each agree that should they default in any of the covenants or agreements contained herein, that the defaulting party shall pay all costs and expenses, including a reasonable attorney's fee, which may arise
or accrue from enforcing this agreement, or in obtaining possession of the premises covered hereby, or in pursuing any
remedy provided hereunder or by the statutes ot the State of Utah whether such remedy is pursued by filing a suit
or otherwise.
22. It is understood that the stipulations aforesaid are to apply to and bind the heirs, executors, administrators, successors, and assigns ot the respective parties hereto.
IN WITNESS WHEREOF, the said parties to this agreementl
lereunto signed their names, the day and year
first above written.
Signed in the presence of

Seller

Buyer
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INDEMNITY AGREEMENT
THIS AGREEMENT, made and nitcred' into this' 30th jfy Ql- December • M U ' 3 1 Lv 3 n d
r>
between
, ? IntarnntionaJ
/.hereinafter referred toia-.Pirty of the
First Hart and Gate City Mortqaqe Company, hereinafter referred.to as\Partv naf-the
Second Port.
WITNESSETH:WHEREAS, Parry of the First Pan has obtained from the'Party of'the Second Part
n first mortgage loan for. the principal balance" of $200,000.00 on the following
described property:*
All of Lot 48^ The Jeremy Ranch Plat No. 1, according to theVoffieiiil olat
thereof", recorded in the office of the- Summit* County Recorder.
Subject to and together with a r i g h t o r way, for the purpose of ingress arid
egress over those roadways as designated on the o f f i c i a l plat of Jeremy Ranch
Plat No* 1, as recorded in the Summit Cnuntv Recorders o f f i c e , as-'Entry No.
157211+
Situate* in Summit County, State o f Utah*

^DEPOSITION 4
EXHIBIT *

and such property is now subject to mechanics' and/or .matcrialmen's liens insofar as the* time for filing
the same is concerned and it is the desire of the Party of the First Part that such mortgage shali be
executed without showinq therein an .exception for such possible lienn, and the Party of
the Second Part i s not aqreeabie thereto .unless the Party of. : the f i r s t Part shall
guarantee the discharae of such l i e n s .
NOW, THEREFORE* in consideration of the premises and* the additional liability Party of the
Second Parr will sustain by reason of omitting to state, as,'an exception in'such mortgage the i n t e r e s t of
mechanics' and/or'materiaimen's lien holders {or possible lien holders)* and m consideration of the benefit
of the Pany of the First Part'in U\c conduct of its business by reason thereof, Party of the First Part
guarantees and azrees as follows;
That if the Party of the Second Part shall omit from such mortgage an exception concerning
more of such liens, filed or unfiled, and one or more such mechanics' and/or'materialmen's liens; is. has
been or miy thereafter be filed or secured on the insured premises effective or relating-back to a date
prior to the date of the policy, then, upon written demand of the Party of the Second Part, the Party of the
First Pan agrees to promptlv secure the tlisidmnm nf ail tuch liens.
In the event Party of the First Part fails to promptly discharge all such liens, then Party of the
Second Part* may pay, compromise, settle or discharge such liens and recover from the Party of the l;irst
Part such amounts so paid.
Party of the First Part agrees upon- demand to indemnify Party of the Second Part for any lov*
(including but not limited to amounts, paid in discharge of the lien, expenses of investigation, preparation
for litigation, judgment, court costs, and attorney's fees) it may sustain by reason of omitting to set out
such lien (s) as an exception in the mortqaqe* executed hereunder or by'reanon of 'enforcement
of this e agreement. ..The obligation of the Party of the First Part in this^agrecment
shall extend to the?,'mortgage executed by, through, or for the! .Party of the .First Part
of assigns on the .above- premises.-.,
IN WITNESS WHEREOF, the* parties hereto have hereuhtalscl their"hands.and seals the day and
year f\rst above written./•> '.'•.. .*
'"
}}
i
< .. - x
, I / • CyC. l ^ N A T I C j ^
fate City Mortgaj£5£ofnpaay" *
• • \/0^<f^~' \\1**M
^
• s^/f

J

's^Ky'of The
P^rty.of
the Sccdv^?/rjTT,:
Secohov'raj/7.: ••
' Stanley jfilGfyins

"

Party j

•

Party of the First Part

INDEMNITY AGREEMENT
IIllS A<;KW:MI'.NI. made and entered iuiu litis J2J£day of J J s £ S
1 9 j L b y and
between
c—C—latacnationaJ
hereinafter referred to as Party of the
First Part and r«itc City Mnrtrjnqp Company, hereinafter referred to HS Party of the
Scronri I'nrt.
WtTNIiSSKTH:
WHKRJ-AS. Party ol' the First Pari lias obtained from the Party of tiw Second Part
;i Pint mortijncic lonn for the principal balance or $200,000.00 on the following
described property:
All of Lot 48, The Jeremy Ranch Plat No. 1, according to the o f f i c i a l plat
thereof, recorded in the office of the- Summit County Recorder.
Subject to. and together with a- right of way for the purpose of ingress * * ^
egress over those roadways as designated on the o f f i c i a l plat of Jeremy Rancn
Plat No, 1, as recorded in the Summit County Recorders office, as Entry No.
157211.
Situate in Summit County, State- of" Utah*

and such property is now subject to meeluiniex* and/or materialmen's Hen* insofar as the timrfor filing"
the same is concerned and it is the desire of the Party of the Rrst Part that such mortgage shall be1
nxnmjtcri without nhow.inq therein on exception for nuch possible liens*' and the Party of
tlK? !*tcnnd Hurt is not nqroenhie thereto-unless the Party of the f i r s t Part s h a l l ,
(juarantee the discharge of such l i e n s .
NOW. THURUKORE. in consideration of the premises and the additional liability Party of the- ;
Second Part will sustain by reason of omitting to state, as an exception in such mnrtqnqe the interest of tf
mechanics' and/or materialmen** lien holders (or possible lien holders), and in consideration of the benefit
of the Party of the'First Part in the conduct of Us business by reason thereof. Party of the.Ftnt Part
guarantees znd agrees JS follows:
That if ihc Party of the Second Part shall omit from such mortquijo an oxenption concerning one c
more of such Hens, filed or unfiled, and one or more such mechanics* and/or materialmen's, liens, is. has
been or may 1 hereafter be filed or secured oir the insured premises effective or relating back to a date
prior to the date of the policy, then, upon written demand of the Party of the Second Part, the Party of the
First Part agrees io promptly secure the discharge of ail such liens.
In lhe event Party of the FirM Part fails to promptly discharge all such liens, then Party of the
Second Part, may pay, compromise, settle or discharge sue'* '**•«« *»•* ***«*•» r«nn the Party of the First
Part such amounts so paid.
Party of the Fintf Part agrees upon demand to indemnify Party of the Second Part for any loss
f including but not limited to amounts paid in discharge of the lien, expenses of investigation, preparation
for litigation, judgment, court costs, and attorney's fecsl it may sustain by reason of omitting to set out
such lien (s) as an exception in the mortqnijo executed horcundor or by Tcnnon of enforcement
of thin oiircomenl. The obligation of tha Pnrty of the Tirut Part in thin uijrcemcnt
shnii extend tn th« murtquqe executed by, through, or for the Party of the f i r s t Part
of assigns on the above premionn.
IN WITNKSS WUURHOF. the parties hereto have hereunto set their hands-and seals the day and
year first above written.
C. I^TEKNATION/U.
twili? n i y

Murt.ijagc; tomp/iny
Parly

,VlX

Ita^^^J^ns

~

-

P;ir,y u f , l w R

"«

P:ift
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INDEMNITY AGREEMENT
THIS AGREEMENT, made and entered into tin* 21st dnv of December . 19.21 by and
* ™n
C. C. International
hereinafter referred to as Party of the
hrsi Pan and Gate City Hortqaqe Company, hereinafter referred to as Party of the
Seronri Pnrt.
WITNESSETH:
{ tw

WMKRI-AS. Puny of the First Part has obtained from- the Party of the Second Part
:i first mortgage loan for the principal balance of $200,000.00 on the following
described property:
All of Lot 54, The Jeremy Ranch Plat
No- 1, according to the-official plat
thereof, recorded in the office of the Summit County Recorder.
Subject to and together with a right of way for the- purpose of ingress and egress
over those roadways as designated on the o f f i c i a l plat of Jeremy Ranch
Plat No. 1, as recorded in the Summit County Recorders office, as Entry No*
157211.
Situate

in Summit County, State

of Utah.

and such property is now subject to mechanics* and/or materialmen's liens insofar as the time for filing
the- same is concerned and it is the desire of the Party of the First Part that such mortgage shall vbe
executed without showing therein an exception for such possible l i e n s , and the Party of
the Second Part i s not agreeable thereto-unless the Party of the First Part shall
guarantee the discharge of such l i e n s •
NOW, THEREFORE, in consideration of the premises and* the additional liability Party of the
Second Part will sustain by reason of omitting to state, as an exception in such mortgage the interest of the
mechanics' and/or materialmen's lien holders (or possible lien holders), and in consideration of the benefit
of the Party of the First Part in the conduct of its business by reason thereof, Party of the First Part
guarantees and agrees as follows;
That if the Party of the Second Part shall omit from such mortgage an exception concenung one of
more of such liens, filed or unfiled, and one or more such mechanics* and/or materialmen's Hens, is. has
been or may thereafter be filed or secured on the insured premises effective or relating back to a date
prior to the date of the policy, then, upon written demand of the Party of the Second Part, the Party of the
First Part agrees to promptly secure the discharge of ail such liens.
In the event Party of the First Part fails to promptly discharge all such liens, then Party of the
SecunvJ Part, may pay, compromise, settle or discharge such liens and recover from the Party of the First
Parr such amounts so paid*
Party of the First Part agrees upon demand to indemnify Party of the Second Part for any loss
(including: hut not limited to amounts paid in discharge of the lien, expenses of investigation, preparation
•for litigation, judgment, court costs, and attorney's fees) it may wstixin by reason of omitting to set out
such lien (s) as an exception in the mortgage executed hereunder or by reaaon of enforcement
pf thin agreement. The obligation of the Party of the First Port in thin agreement
shall extend to the mortgage executed by, through, or for the Party of the First Part
of assigns on the above premises*
IN WITNESS WHEREOF, the parties hereto have hereunto set their hands .and seals the day and
year n*t above written.
C. C y International
Halo City Mojgjj&fle /Tbmpany

V < W i - I r^C
Party of inc First Part Vaughn Cook
Party of ihc First Part

GC 2GC624

INDFMNITY ACRhEMENT

IHIS A<!K1-.I-..MI-\|. nude and cmeu-d mio ink 30th j J V »f December
WjL.by and
iviwccn
. . . .. £ # Ov-Jnternational •
- ^'^»»afii?r referred to a* Party of the
hrst Pan and Onte I'ily Mortqnqp Tompnny, hereinafter referred to us Party of the-.
•Second Fort.
WITNl-SSI-mi:
Wlil-.Kl-AS. Parts ui' the Fiisi Pari has ohtninod from th« Pnrty of the Second Part
,i first iuorti|J»jc lo;»n for the prineipnl b;il;tnce of $200,000.00 on the following
described property:
All of Lot 82 The Jeremy Ranch Plat No. 1, according to the-of facial plat
thereof, recorded in the office of the Summit County Recorder•
Subject to and together with a, right of way for the purpose of ingress and
egress over those roadways as designated on the o f f i c i a l plat of Jeremy Ranch
Plat No, l , a s recorded in the Summit County Recorders office, as Entry No*
157211.
Situate in Summit County, State of Utah.

and such property is now subject to mechanics* and/or materialmen's liens insofar as the time for filing
the same is concerned and it is the desire of the Party of the First Part that such mortgage shall be
executed without uhuwinq therein an cxreption for such possible liens• and the Party of
the Secnnri Part i.*s not nqrecnblo thereto -unless the Party of the f i r s t Part shall
(juarantce the discharge of such l i e n s .
NOW. THEREFORE, in consideration of the premises and the additional liability Party of the
Second Part will sustain by reason of omitting to state, as an exception in such mortgage- the interest of
mechanics' and/or materialmen'* lien holders (or nosibtc lien holders), and u: consideration of the benefit
of the Party of the l;irs( Part in \lw conduct of its business by reason thereof. Party of the First Part
guarantees and. agrees as follows:
Thai if the Party of the Second Part shall omit from such morti)JMj<» ;m rxrnpUnn concerning one
more of such liens, filed or unfiled, and otw: or more such mechanics* and/or materialmen's liens, ts. has
been or may (hereafter he filed or secured on ll\\: iusuani premises effective or relating back to a dare
prior to the date of the policy, then, upon written demand of the Party of the Second Part, the Party of the
First Pun agree* to promptly secure the discharge of all such liens.
In ihe event Party of the First Part fails- lo promptly discharge all such Hen*, then Party of the
Second Pan. may pay. compromise, settle or discharge such liens and recover from the Party of the First
Part Mich amounts so paid.
Party oi' the First Part agrees upon demand lo indemnify Party of I he Second Part for any loss
• including, hiit not limited lo amounts paid in discharge of the Hen. expense* of investigation, preparation
for litipiion. iudgment. court costs, and attorney's fees) it ma> sustain by reason of omitting to set out
such lien is) as an exception in ihe mortgiJijo executed hereunder or by rennun of enforcement
of thin uiiroctitcnt. The obligation of thn Forty of the firnt Pnrt in thin aqrecmont
tJh.iiJ exliMul Lo th«» mortijsii)c« executed hy, thrnuijh, or for the Party of the First Part
of nssiyns on the above premises.
IN WITNF.SS WHF.RF.OF. the parties hereto have hereunto set their handsand seals the day and •
year llrM above written.
/
i>vr International

,/ fcfr

liiCn Tily Mort.ij;ujf Company

"^

U

/ 7

t

' .fTy-

Party o/tlu? Kirsl Part
ttv

Puny of the SVond Part

J»:irty of the l:irsi Purl

QC 202099

INDEMNITY AGREEMENT
I'HIS A('iKI:!:Ml:NT. made and entered into thislAth day nf December
I9jH_by and
KM ween
r. r. Tnf »maf innal
hereinafter referred to as Party of the
First Part and C-jte City Mortqju'jf* Compnny, hereinafter referred to us Party of the
.Second Hart.
WITNESSETH:
WHKR1-AS. Party of the First Part has obtained from the Party of the Second Part
.» first mortrjaijc loon for the principal balance of $200,000,00 on the following
described property:
All of Lot 12J,. The- Jeremy Ranch Plat No* I , according to the o f f i c i a l plat
thereof, recorded in the- o f f i c e of the Summit County Recorder.
Subject to and together with- a right of way for the- purpose of ingress and
egress over those roadways as, designated on the o f f i c i a l plat of Jeremy Ranch
Plat No. 1, as recorded in the Summit County Recorders office, as Entry No.
157211.
Situate in Summit County, State of Utah*

and such property is now subject to mechanics' and/or material men's liens insofar as the time for filing;
the same is concerned and it is the desire of the Party of the First Part that such mortgaqe shall be
exenruted without showing therein an exception for ouch possible l i e n s , and the Party of
I he- Second Pnrt is not aqreeable thereto-unless the Party of the First Part shall
(junrnntee the discharge of such l i e n s *
NOW, THEREFORE, in consideration of the premises and the additional liability Party of the
Second Part will sustain by reason of omitting to state, as an exception in such mortgages the interest of the
mechanics' and/or materialmen's lien holders (or possible lien holders), and in consideration of the benefit
of the Party of the. First Part in the- conduct of its business byreason-thereof. Party of the First Pan
guarantees and ajsrevs as follows:
Thar if the Parly of the Second Part shall omit from such mortqaiiff an nxcaption concerning one of
more of such liens, tiled or unfiled, and. one or more such mechanics* and/or materialmen's liens, is. has
been or may thereafter be filed or secured on the insured premises effective orrelatingback to a date
prior to the date of the policy, then, upon written demand of the Party of the Second Part, the Party of the
First Part uprevs to promptly secure the discharge of ail such liens*
In the event Party of the First Part fails to promptly discharge all such liens, then Party of the
Second Part, may pay. compromise, settle or discharge such liens andrecoverfrom the Party of the First
Part such amounts so paid.
Party of the First Part agrees upon demand to indemnify Party of the Second Part for any loss
(including hut not limited to amounts paid in discharge of the Hen. expenses of investigation, preparation
for litiption. judgment, court costs, and attorney's fees! it may sustain by reason of omitting to set out
such lien (%) as an exception in the mortqnqe executed hereunder or by reason of enforcement
of thin nqrccinent. The obligation of the Party of the First Part in this mjreemont
sh.-ill extend to the mortqaqe executed by, through, or for the Party of the First Part
of assigns on the above premises*.
IN WITNESS WHEREOF, the parties hereto have hereunto set their hands-and seals the day and
year first above written.
.Ce C« International

I«JL- £ C U L ^

C»Mtn f i r y Mor-tfj.Mrjo Company

Party of ^ e first Part Yaughn Cook
'arty ul'ihe Second. Part *

Party of the First Part

§€
t

i\+-i•-

2(01927

INDEMNITY AGREEMENT

THIS AGREEMENT, made and entered into this 9th j a y of December
, 1 9 j L b y and
between
.
C. C. Internationale
, hereinafter referred to as Party of the
FiM Part and l*ute City Mortqnqc Cowpnny, hereinafter referred to no Party of the
Second Part.
WITNESSETH:
WHEREAS. Puny of the First Part has obtained from the Purty of the Sctcond Purt
.1 first mortgage loan for the principal balance of $200,000.00 on the following
described property:
All of Lot 124, The Jeremy Ranch Plat No. 1, according to the o f f i c i a l plat
thereof, recorded in the office of the
Summit County Recorder.
Subject to and together with a right of way for the purpose of ingress and
jress over those roadways as designated on the o f f i c i a l plat of Jeremy Ranch
Plat No* 1, as recorded in the Summit County Recorders: office, as Entry No.
157211.
Situate in Summit County, State of Utah*

and such property is now subject to mechanics* and/or materialmen's liens insofar as the time for filing
the same- is. concerned and it is the desire of the Party of the First Part that such mortqaqc ohnll be
executed without showing therein an exception for such possible l i e n s , and the Purty of
the Second Part i s not aqreenble thereto-un]ess the Party of the First Part shall
quarantee the discharge of such l i e n s .
NOW. THEREFORE, in consideration- of the premises and the additional liability Party of the
Second Part will sustain by reason of omitting, to state, is an exception in such mortgaqe the interest of th
mechanics! and/or materialmen's Hen holders (or possible lien holders), and in consideration of the benefit
of the Piny of the First Part in the conduct of its business by reason thereof. Party of the First Parr
piarantcts and agrees JS follows:
That if the Party of the Second Part shall omit from such mortquqe un exception concerning one c
more of such liens, filed or unfiled, and one or more such mechanics' and/or materialmen's liens. Is, has
been or may thereafter be filed or secured on the insured premises effective or relating back to'a date
prior (o the date of the policy, then, upon written demand of the Party of the Second Part, the Party of tfie
First Pan agrees to promptly secure the discharge of all such liens.
In the event Party of the First Part fails to promptly discharge all such liens, then Party of the
Second Part, may pay, compromise, settle or discharge such'liens and recover from the Parly of the First
Pun such amounts so paid.
Party of the First Part agrees upon demand to indemnify Party of the Second Part for any loss
(including but not limited to amounts paid in discharge of the lien, expenses of investigation, preparation
for litigation, judgment, court costs, and attorney's fees) it may sustain by reason of omitting to set out
such lien (s) as an exception in the mortqaqe executed hereunder or by reason of enforcement
of this agreement. The obligation of the Party of the First Port in this agreement
shull extend to the mortqaqe executed by, throuqh, or for the Party of the First Part
of assigns on the above premises.
IN WITNESS WHEREOF, the parties hereto have hereunto set Iheir hands .and seals the day and
year first above written. "
<^"

" /^^V/"—"""//""/^

WU^

Parly opdne First Part C C International
Parly ol' the 1-irM Purt

QC2Q1Q15.

INDEMNITY AGREEMENT
IIUS ACRhKMKNT. made ami entered into this JL*!£, day »f December
JoJLby and
between
r r T^»»^>*^^^I
hereinafter referred to as Pirty of the
First Pun and twite City Mnrtqng* Company, hereinafter referred to as Partv of the
Ucronri P.'irt.

WITNESSETH:
WJlURhAS. Party of the First Part lias obtained from the Party of the Second Part
.1 firnf «mrtij;ir|c lonn for the. principal bniiince of $ 200, 00Q00 on the following
• Inncribed property:
Ail of Lots 125, The Jeremy Ranch Plat No. 1, according to the o f f i c i a l plat
thereof, recorded in the office of the Summit County Recorder.
Subject to and together with a right of way for the purpose of ingress and
egress over those roadways as designated on the o f f i c i a l plat of Jeremy Ranch
Plat No. 1, as recorded in the Summit County Recorders office, as Entry No.
157211,
Situate in Summit County, State of Utah.

and such property is now subject to mechanic*' and/or materialmen's Hens insofar as th^ time for filing,
the same is concerned and it is the desire of the Parry of the First Part that such mortgage shaJl be
exufutett witrwiut {showing therein un exception for such possible l i e n s , and t h e Party of
Ihr SorunH Hurt in not aqrcennle- thereto -unless the Party of the First Port shall,
tjuuruntee the* discharge of audi l i e n s .
NOW. THEREFORE* in consideration* of the premises, and the additional liability Party of the
Second Part will sustain by reason of omitting to state, a* an except tot c such mortgage the interest of thi
mechanics* and/or materialmen's lien holders tor possible lien holders:, iad in consideration of the benefit
of the- Party of the First Part in the conduct of its business by reason thereof. Party of the First Part
cuuraniees- and agrees us follows;
That if the Party of the Second Part shall omit from such mortgages un exception concerning one- o
more ol' such liens, filed or unfiled, and one or more such mechanics* and/or materialmen's liens, is, has
been or muy thereafter be filed or secured on the insured premises effective or relating back to a ditt
prinr to the date of the policy, then, upon written demand of the Party of the Second Part, the Party of the
First Part agrees to promptly secure the discharge of all such liens.
In the event Party of the Firsi Part fails to promptly disc-harps ail such Hens, then Party of the
Second P'.m, may nay. compromise, settle or discharge such liens and recover from the Party of the First
Part such amounts so paid.
Party of the First Part agrees upon demand to indemnify Party of the Second Part for any loss
(including hut not limited to amounts paid in discharge of the lien, expenses of investigation, preparation
for litigation, judgment, court costs, and attorney0* fees) it may sustain by reason of omitting to set out
such Hen is) as an exception in the morttuiijc executed hereunder or by rouuon of enforcement
ui thi:* «'K)rocment« The ublitjution of the Purty of the f i r s t Purt in thin uyrcc«*$nt
sh.*»Jl extend to the mortgage executed by, through, or for the Party of the First Part
of .'isnirjns on the above premises.
IN WITNU.SS WHF.RIiOF, the parties hereto have hereunto set their hands-and seals the day and
year first above written.
C. C. International

§ c 20C846

INDEMNITY Ax~REEMENT
THIS AGRl-KMI-NT. made and entered into this loth Jay of December
. J 9 81* by and
between
C. C. International
hereinafter referred to as Party of the
J'irsi Pwrt and c-ite City Mortquqr? Con^nny, hereinafter referred to us Party of the
Second Part.
WITNESSETH:
Wlll-.RkAS. Party of the First Part lui* obtained from the Party of the Second Part
;i Pir:;l iworty.-Jijc loun for the principal balance of $2DQr0Q0*00 on the following
rfesrribpd property:.
All of l o t 126, The Jeremy Ranch Plat No. 1, according to the official
thereof, recorded in the o f f i c e of the Suwnit County Recorder.

plat

Subject to and together with a right of way for the purpose of ingress and
egress over those roadways as designated on the- official plat of Jeremy Ranch
Plat No. 1,. as recorded in t h e Sunrait County Recorders, office, as Entry No.
157211Situate, in Summit County, State

of Utah*

and such property is now subject to mcciunJcs* and/or materialmen's Hens insofar as the time for filing
the- same is concerned and it Is the desire of the Party of the First Part that such mortgage shall be
executed without showing therein an exception for such possible l i e n s , and the Party of
the Second Part i s not agreeable thereto -unless the Party of the First* Part shall
guarantee the discharge of such l i e n s .
NOW. THEREFORE, in consideration of the premises and the additional liability Party of the
Second Part will sustain by reason of omitting to state, as an exception in such mortgage the interest of tr
mechanics* and/or materialmen's lien holder: (or possible lien holders), and in consideration of the benefit
of the- Party of the First Part in tite conduct of its business by reason thereof, Party of the First Part
jniaraniees and agrres as follows:
That if the Party of the Second Part shall omit from such mortgage un exception concerning one c
mar? of such liens, filed or unfiled, and one or more such mechanics' and/or materialmen's liens, is, has
been or may thereafter be Hied or secured on the insured premises effective or relating back to i date
prior to the date of the policy, then, upon written demand of the Party of the Second Part, the Party of the
First Part agrees to promptly secure the discharge of ail such liens.
In the event Party of the First Part fails to promptly discharge all such liens, then Party of the
Second Part, may pay, compromise, settle or discharge such liens and recover from the Party of the First
Parr such amounts so paid.
Party of the First Part agrees upon demand to indemnify Party of- the Second Part for any loss
(including hut not limited to amounts paid in discharge of the lien, expenses ofinvestigatfon, preparation
for litigation, judgment, court costs, and attorney's fees) it. may sustain byreasonof omitting to set out
such lien (a) as an exception in the mortgaqe executed hereunder or by reason of enforcement
of thiis agreement. The obiiqation of the Party of tho First Part in this agreement
nhull extend to the mortgaqe executed by* through, or for the Party of the First Part
of assigns on the above premises.

iG 201402

INDEMNITY AGREEMENT
WIS AHRKKMI-NT. made and entered into thk 9th J:1V 1>f December , igJU^by and
c
between _
* c - International
_
~
.-ferrcd to as Party of the
Hir;t Pun and fcite City Mortqncjp rompnny, hnrninufthr referred to m* Party of theSecond Port.
/: ;<
W4T.NM-SSHTH:

WHKRKAS. Puny of the First Part ha.s obt;iinnd from the Party of tlxs Second Part
.i firnt mortrjnqe loan for the principal balance of $ 20Q 000*00 on the foliowinq
described property;
All ot Lot 129, The Jeremy Ranch Plat No. 1, according to the o f f i c i a l plat
thereof, recorded in the office of the Summit County Recorder.
Subject to and together with a. right of way for the purpose of ingress and
egress over those roadways as designated on the o f f i c i a l plat of Jeremy
Ranch Plat N o . l , as recorded in the Summit County Recorders office, as
Entry No. 157211^
Situate- in Summit County, State- of Utah.

and such property is now subject to mechanics* and'or materialmen's liens insofar a* the time for filing.
the same is concerned and it is the desire of the Party of the First Part that such mortgage shall b(5
executed without showing therein an exception for such possible l i e n s , und the Party of
the- Second Purt i s not aqreeable thereto-unless the Party of the First Part shall
guarantee the discharge of such l i e n s . .
NOW. THEREFORE, in consideration of the premises, and the additional liability Party of the
Second Purt will sustain by reason of omitting to stale, as an exception in such mortgage? th« interest of the
mechanics' and/or materialmen's lien holders (or possible lien holders), and in consideration of the benefit
ot" the Puny of the First Part irr the conduct of its business, by reason thereof. Party of the First Part
guarantees and agrees as follows:
That if the Party of the Second Purt shall omit from such mortgage »»n nxcopt.inn concerning one of
mure o( such liens, filed or unfiled, and onv or more such mechanics' and/or materialmen'.? liens, is, has
been or may thereafter be filed or secured on the insured premises effective or relating: back to a date
prior to the date of the policy, then, upon written demand of the Party of the Second Part, the Party of the
First Part uprces to promptly secure the discharge ol' all such liens.
In the event Party of the First Part fails to promptly discharge all such liens, then Party of the
Second Part, may pay. compromise, settle or discltarge such liens and recover from the Pjrty of the First
Part >uch amounts so paid.
Party of the First Part agrees upon demand to indemnify Party of i^ Second Part for any Joss
(including but not limited to amounts paid in discharge of the lien, expenses oC investigation, preparation
for litigation, judgment, court costs, and attorney's fees) it may sustain by reason of omitting to set out
such Hen (s) as an exception U\ the mortgage executed hereunder or by rcauon of onforccment
of thin ngreement. This obligation of tl>r Party of the Tirnt Purt in this: agreement
shdll extend to the mortgages executed by, through, or for the Party of the First Part
of assigns on the above premises.
IN WITNF.SS WHURir.OF. the parlies hereto have hereunto set their hands .and seals the day and
year first above written.

GG 2GQ.Q84

INDEMNITY AGREEMENT
I'lUS ACRHKMKNT. made and entered into this n s t J ^ y u f Oecetnber
iy?l_by and
between
C, C. International
hereinafter referred ro as Party of the
hr\t fan and liulu City Murtijtiqu Compiiny, Imnsiiuiflor rnfnrrud to uu Curly of the
Second Hart.
WITNESSETH:
WHi:Rl:AS. Party of the First Part ha* obtained from the Party of the Second Part
;i .first murtguijc loun for the principal balance of $200,000,00 on the following
described property:
All of Lot 130, The- Jeremy Ranch- Plat No. 1, according to. the- o f f i c i a l plat
thereof, recorded in the. office of the Summit County Recorder.
Subject to and together with a right of way for the purpose of ingress and
egress over those roadways as- designated' on the official plat of Jeremy Ranch
Plat Nov 1, a& recorded in the- Summit County Recorders, office, as Entry No.
157211.
Situate in* Summit County,. State- o f Utah*

and such property is now subject to meelianies' and/or materialmen's liens-insofar as the time for filing,
the same- is concerned and it is the desire of. the Party of the First Part that such mortqaijc uhull b«
executed without showing therein an exception- for ouch possible l i e n s , and the Party of
the- Second Part i s not agreeable- thereto -unless the Party of the First Part shall
guarantee- the discharge of such l i e n s .
NOW, THEREFORE, in consideration of the premises and the additional liability Party of the
Second Part will sustain by reason of omitting: to state, as an exception in such mortqaqc; thft interest of tr*
mechanics' and/or materialmen's lien holders tor possible lien holders), and in consideration of the benefit
of the Party of the Firsr Part in* the conduct of its business, by a'ason thereof. Party of the First Part
juiaranters and agreesus follows;
Thar if the Parry of the. Second Part shall omit from, such Mortqsjqn an exception concerning one c
more of such lien*, tiled or unfiled; and one or more such mechanics* -and/or materialmen's liens, is. has
been or may thereafter bellied or secua^d on the insured premises effective or relating, back to a dale
prior to the date of the policy, then, upon written demand of the Partyof the Second Part, the Party of the
First Part agaves, to promptly secure the discharge of all such Hens.
In the event Party of the First Part fails to promptly discharge all such liens, then Party of the
Second Part. may. pay, compromise, settle or disciuirge such liens and recover from the Party of the First
Part such amounts so paid.
Party of the First Part agrees upon demand to indemnify Party of the Second Part for any loss
(including but not limited to amounts, paid in discharge of the Hen. expenses of investigation, preparation
for litigation, judgment, court costs, and attorney's fees) it may sustain by reason of omitting to set out
such lien (s) as an exception in* the mortgnqe executed hereunder or by rcujjon of enforcement
or thia aqreement. The obligation of the Party of the First Part in thin uijrcomcnt
shall extend to the mortgage executed by, throuqh, or for the Party of the First Part
of assigns on the* above premisesIN WITNESS- WHEREOF, the parties hereto have hereunto ^:i their hands .and seals the day and
year first above written,
/ C.C.. International
C-dn City Morr.qncjcjLomp.Hny
CZS
S* ' y' S?^y

•• I U*«)h~~ ^ r * l \ ; * ^ ~ „ t
Party//the First Part Vaughn Cook
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IN THE UNITED STATES DISTRICT COURT DISTRICT OF UTAH
CENTRAL DIVISION
* * * * * * * * * * * * * * * * * * * * * * * * * * * * ^ ^ ^

MORTGAGE GUARANTY INSURANCE
CORPORATION,
Plaintiff,
1

)
>

vs.

)

GATE CITY FEDERAL SAVINGS
BANK and GATE CITY MORTGAGE
COMPANY,

)
\

Defendants.
* * * * * * * *

C i v i l No. 87-C0542J

!

* * * * * * * * * * * * * * * * * * * * * * *

PLATTE VALLEY FEDERAL SAVINGS
| & LOAN ASSOCIATION,
Plaintiff,

)
)

vs.

)

GATE CITY SAVINGS AND LOAN
ASSOCIATION,
Defendant.

C i v i l No. 87-C-0091J

N

)
)

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

IN THE DISTRICT COURT OF SUMMIT COUNTY, STATE OF UTAH
GATE CITY FEDERAL SAVINGS AND
LOAN ASSOCIATION,
Plaintiff,
vs.

)
)
)

C i v i l No. 8074

EDWARD A. DALTON, JR., JOHN C.
FORRESTER, JR., MICHAEL C.
)
JOHNSEN and DANIEL W. MARCUM.
et a l ,

ALAN P. SMITH, CSR
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GRAHAM DODD, DWIGHT H. EGAN,
et al,

Civil No. 8075

CHRISTIAN E. HANSEN, DAVID E.
JONES, et al,

Civil No. 8076

MATTHEW' R. WHITE, et al,
Civil No. 8077
R. JOHN EYRE, et al,
Civil No. 8078
KZLVYN H. CULLIMORE, THOMAS G.
OSECRNE, W. TRUMAN RIGBY,
et al,

Civil No. 8079

DONALD L. SMITH, JEDD P. JONES
et al,

Civil No. 8080

CLIVE E. PUSEY, DENNIS L.
CROCKETT, et al,

Civil No. 8081

STEPHEN BLASER, et al,

Civil No. 8082

C. JAY CALL, MARDEN SPENCER,
KENNETH P. COLLEDGE, J. RAY
FISHER, et al,

Civil No. 8119

JOHN C. FORRESTER, III,
MARVIN L. MILLS, et al,

Civil No. 8120

Defendants.
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DEPOSITION OF VAUGHN R. COOK, a witness produced,
sworn and examined on Tuesday, the 6th day of December, in the
year of our Lord 1988, continued from the 21st day of November,
1988, between the hours of 9 a.m.
and 2:40 p.m. of that
day, in the library conference room of the law office of
ALAN P. SMITH. CSR
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Craig G. Adamson and Eric P. Lee, Suite 1320, 310 South Main,
in the City of Sale Lake, County of Salt Lake and State of
Utah, before me, Alan P. Smith, Certified Shorthand Reporter,
License No. 3S, and Notary Public within and for said State
of Utah, in certain causes now pending in the United States
District Court, District, of Utah, Central Division, wherein
Mortgage Guaranty Insurance Corporation is the plaintiff and
Gate City Federal Savings Bank and Gate City Mortgage Company
are the defendants, and Platte Valley Federal Savings & Loan
Association is the plaintiff and Gate City Savings and Loan
Association is the defendant, and in the District Court of
Summit County, State of Utah, wherein Gate City Federal
Savings and Loan Association is the plaintiff and Edward A.
Dalton; Jr., et al, are the defendants, on the part of
plaintiff Mortgage Guaranty Insurance Corporation.
APPEARANCES:
For Plaintiff Mortgage Guaranty
Insurance Corporation:

For Defendants Gate City Federal
Savings Bank and Gate City Mortgage Company and Gate City Savings and Loan Association and
plaintiff Gate City Federal Savings and Loan Association:
For Plaintiff Platte Valley
Federal Savings & Loan Association:

Eric P. Lee
Dart, Adamson & Kasting
310 South Main,Suite 1330
Salt Lake City,Utah 84101
Roy B. Moore
Kevin Egan Anderson
Sessions & Moore
400 First Federal Plaza
505 East 200 South
Salt Lake City,Utah 84102
Fred R. Silvester
Suitter, Axland, Armstrong
& Hanson
175 South West Temple
Suite 700
Salt Lake City,Utah 84101

For Summit County except 0. Jay
Call, Kenneth P. Colledge and
Jedd Jones:

John K. Mangum
Nielsen & Senior
1100 Beneficial Life Tower
36 South State Street
Salt Lake City,Utah 84111

Also Present:

Richard Davis

ALAN P. SMITH. CSR
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A

I donft recall that happening.
MR. SILVESTER:

Is your recollection

good enough that you say can that never happened?
THE WITNESS: No.
MR. SILVESTER:

I will just jump in,

John, so we don't have to go back.
MR. MANGUM:

Fine.

MR. SILVESTER;

No, I don't mind.

Thank you.

Letfs mark this the next

MR. MANGUM:
one.

(Thereupon deposition
Exhibit No. 26 was marked for
identification.)
Q

(By Mr. Mangum)

Let me show you now what has been

marked as Exhibit 26. Can you describe for the record what
that is?
A

It is a Uniform Real Estate Contract dated the

1st of January, 1982, between Stephen Blaser as the seller
and C. C. International as the buyer, of property located
at Lot 48, Jeremy Ranch, Plat No. 1.
Q

I will represent to you that that property is the

same property that secured the loan from Gate City.
your signature on the second page of this document?
A

It is.

Q

What was the purpose of this document?

ALAN P. SMITH, CSR
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9Q£
4m.

A

^

This was to effect the sale of the property back

from the investor into the Kilburn program.
Q

Was this document one of those executed at the

closing of the loan with Gate City so far as you know?
A

I would expect so.

Q

Did you execute a similar document for each of

the other transactions where Gate City made loans secured
by properties at Jeremy Ranch?
A

I believe so but I am not sure.

Q

Now did the investors also execute warranty deeds

at the closings?
A

They did.
MR* MANGUM:

Excuse me a moment here.

Let's mark this as the next exhibit.
(Thereupon deposition
Exhibit No. 27 was marked for
identification.)
Q

(By Mr. Mangum)

Let me have you look now at what

has been marked as Exhibit 27, which I will represent to you
as a set of warranty deeds running from the investors to Alta
Title as trustee, each referencing the same property that
secured the loan from Gate City at Jeremy Ranch.
A

All right.

Q

And you can take a quick look at those to verify

that that is what they are.

ALAN P. SMITH. CSR
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Do you see your signature as a notary appearing
on any of these?
A

I do.

Q

Are those all your signatures where it appears

to be yours?
A

It is.

Q

Now were these executed at the time of the loan

closing?
A

I would expect so*

Q

You should note that there are some that are

dated April of f 82. All the rest seem to correspond at
least generally with the time of the loan closing with Gate
City.
Do you know whether those that are dated April,
1982, whether those in fact were not signed until that date,
or is that just a date entered later to complete something
that had been done earlier?
A

I am not sure.

Q

Do you recall on any of those dated April of f82

whether one or more of the signers had signed at the time
of the closing and you just needed to follow up with maybe
one or two others to get their signature?

Trying to find out

why they may have been dated that way if the general practice
was to have these executed at the time of closing.
A

The only explanation that I would know is that

ALAN P. SMITH. CSR
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possibly the deeds were not prepared at the time of closing
and it wasn't realized until the 22nd of April or close
thereto.

I donft recall one way or the

other what the

reason would be.
Q

Now apparently none of these warranty deeds were

ever recorded.

Is that consistent with your knowledge?

A

Yes.

Q

Do you know why that was handled in that manner?

A

These deeds were to be held in trust by Alta

Title and recorded at such time as the assumption was
completed.
Q

What do you mean by that? When would the trans-

action be completed?
A

When the second or the absolute assumption of the

underlying mortgage to Gate City or the Gate City mortgage
had taken place.
Q

Now these documents named as the grantee, Alta

Title as trustee.

Do you know for whom Alta Title was acting

as trustee?
A

I assume for Kilourn.

Q

And these were to supplement the Uniform Real

Estate Contracts that were also executed generally at or about
the time of the loan closing?
A

Yes.

Q

Now if I can refer you back to Exhibit 26, the

ALAN 9. SMITH. CSR
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Uniform Real Estate Contract en the Slaser transaction.
Thank you*
Who is identified as the buyer?
The buyer is C. C. International.
And then in the paragraph numbered three is there
some typewritten language right after the phrase
of $200,000 shall be paid as follows/1

T?

the balance

Do you see that?

A

I do.

Q

Could you read that typewritten language for us?

A

"Buyer agrees to take property subject to first

mortgage to Gate City Mortgage dated December 30, 1981, and
to assume, or cause the same to be assumed by any subsequent1'
purchaser.
Q

Or buyer.
What did you understand the meaning of that

language to be?
A

A reflection of the intent that this property

would be sold to Kilburn and that Kilburn would assume the
underlying Gate City mortgage.
Q

Did this also reflect to your understanding the

fact that C. C. International was agreeing to assume that
mortgage with Gate City in the interim?
A

That is the way I would read it.

Q

To your knowledge did C. C. International ever

make any payments to Gate City on these mortgages?
A

They did not.

ALAN P. SMITH, CSR
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APPENDIX NO. 2
First Affidavit of Vaughn R. Cook
dated February 2, 1989

NO.

FILED

CLARK W. SESSIONS (2914)
ROY B. MOORE (2308)
KEVIN EGAN ANDERSON (099)
SESSIONS & MOORE
Attorneys for Plaintiff
400 First Federal Plaza
505 East 200 South
Salt Lake City, Utah 84102
Telephone: (801) 359-4100

FEB 3 1
Clerk of Summit County

BY.
Dcoirtv

IN THE THIRD JUDICIAL DISTRICT COURT OF SUMMIT COUNTY
STATE OF UTAH
GATE CITY FEDERAL SAVINGS
AND LOAN ASSOCIATION,
Plaintiff,

AFFIDAVIT OF VAUGHN COOK

vs.
EDWARD A. DALTON, JR., JOHN C.
FORRESTER, JR., MICHAEL C.
JOHNSEN, and DANIEL W. MARCUM,
et al.,
Defendants.
EDWARD A. DALTON, JR., JOHN C.
FORRESTER, JR., MICHAEL C.
JOHNSEN, and DANIEL W. MARCUM,
et al.,
Counterclaimants,

v.
GATE CITY FEDERAL SAVINGS AND
LOAN ASSOCIATION,
Counterclaim Defendant.

Consolidated Case No,
(8075)
(8076)
(8077)
(8078)
(8079)
(8080)
(8081)
(8082)
(8119)
(8120)

C*A

STATE OF UTAH

)
* ss
COUNTY OF SALT LAKE )
Vaughn Cook being first duly sworn upon his oath, deposes
and states as follows:
1.

At all times pertinent hereto I was the owner and Chief

Executive Officer of C.C. International.
2.

Gate City Mortgage never made a mortgage loan to me or

to C.C. International.
3.

Neither

I nor

C.C.

International

ever

assumed

a

mortgage loan obligation made by Gate City Mortgage Company to
any of the Defendants in the above-captioned matter.
4.

Neither I nor C.C. International agreed with Gate City

Mortgage Company to assume the mortgage loan obligations made by
Gate City Mortgage Company to any of the Defendants in the
above-captioned matter.
5.

I never executed, either personally or on behalf of

C.C. International, a document or other agreement whereby I
agreed to assume the mortgage loan obligation of any of the
Defendants in the above-captioned matter,,
6.

Neither I nor C.C. International ever applied to Gate

City Mortgage Company to assume the mortgage loan obligations of
any of the Defendants in the above-captioned matter, nor did we
collectively or individually request permission or approval of
Gate City Mortgage Company to assume those obligations.

7.

C.C. International sold to the Defendants the subject

properties immediately preceding the borrowers obtaining the
loans from Gate City Mortgage Company.

I executed on behalf of

C.C. International the Indemnity Agreements between Gate City
Mortgage Company and C.C. International, (a representative copy
of which is attached hereto as Exhibit "A", and incorporated
herein by this reference), for the sole purpose of indemnifying
Gate City Mortgage Company from any liability arising from
mechanics liens and/or materialmens liens on the subject 11 homes
and lots in the Jeremy Ranch subdivision which were built under
my direction and supervision.
8.

I did not execute the Indemnity Agreements, a repre-

sentative copy of which is attached, either personally, or on
behalf of C.C. International, to reflect or establish that I had
assumed the obligations on the subject mortgage loans made by
Gate City Mortgage Company to the Defendants in the abovecaptioned matter, or to reflect or establish that Gate City
Mortgage Company had made mortgage loans to me or C.C. International, because that was not the case.
9.

I did not identify to Mr. Blaser the agreement attached

hereto as Exhibit "A" as the assumption agreement which would
relieve Mr. Blaser of all liability under the subject loan with
Gate City Mortgage Company.
10.

Any assumption would have been executed on the Gate

City assumption form attached hererto as Exhibit M B".

DATED this

day of February, 1989,

VAUGHN COOK
SUBSCRIBED AND SWORN to before me this ^J-^

day of February,

1989.

<
<£>'

C^c^i^^

^L^z^7^-

NOTARY PUBLIC
Residing in Salt Lake County, UT

My Co
f LINNE/t J. HATCH
505 E:!-';:

Gate City Mortgage Co.
ASSUMPTION AGREEMENT
THIS AGREEMENT made on the date hereinafter set forth opposite the signatures of Vendor
and Purchaser, by and between: Donald Lewis Smith, a married man and Jedd P. Jones,
?..!?f£ni^Lm?.r!
ancj

„

hereinafter called Vendors,

K jj.burn _ Vac a t i oni ..Home ..Share. J.nc.._.
u

r

.

,

.

„

8*?5 W^st S i l v e r Spur

hereinafter called
D

oad

Purchasers, of property located at
—
WHEREAS
.9.?+®...5.!.t.Y.r^r.t.9a.91.£?.:_
....is the owner and
holder of a certain note dated ...'..?r.Y.7.r.?J.
executed and delivered by Vendors or their predecessors in interest to ....Gate City.. .Mortgage..C.Q....
,
in the* principal amount of 5 ?.9P.»^9.9..\99.
-.secured by a mortgage executed and delivered by
Vendors or thetr predecessors in interest and recorded in Book M20.9.... of
at Page 29.^33
in the ...Summit..
County Recorder's office, State of
-Utah-—
-«
as Document No. . !?.7.7.?i
WHEREAS, Vendors represent that all regular required monthly installment payments heretofore due and*owing under the note and mortgage have been paid and that all other obligations
to be performed prior to the date hereof under the terms of the note and mortgage have been
performed, arid that the unpaid balance of the loan as of
is $
with interest paid to
.
WHEREAS. Purchasers have purchased or are now purchasing from Vendors the property
covered by said Mortgage:
NOW, THEREFORE, the said parties, in consideration of '.he premises and of their mutual
promises as herein set forth, do agree as follows:
Purchasers assume and agree to pay said note as therein provided, and further to assume all
the obligations of said mortgage as therein provided, and to perform in accordance with the covenants and conditions thereof.
It is understood that Mortgagee does not release Vendor or Vendors from further liability
under or on account of the said note and mortgage.
Vendors hereby transfer to Purchasers, subject to the conditions of the mortgage pertaining
to same, all their right, title and interest in the policy of hazard insurance and in the funds on
deposit in escrow as payment for taxes and hazard insurance premium* and mortgage insurance
premium, in connection with said mortgage.
The word "note" as used herein shall be construed to mean note, bond or other instrument
evidencing the indebtedness herein referred to. The word "mortgage" as used herein shall be construed
to mean mortgage, deed of trust, or other instrument securing the indebtedness herein rer
erred to. The word "Mortgagor" shall include Trustor, and word "Mortgagee* shall include Bene'iciary under a deed of trust
IN WITNESS WHEREOF, this instrument has been executed by the parties
hereto on the
lates set forth opposite their names.
,m-

)ated

C_ £2Ljl2.U ••-Lit
Donald Lewis Smith

Vend

Jedd P. J o n e s '

Vendor

°r

ated
Purchaser
Purchaser

U EXHIBIT
(uver)

\i R

.INDEMNITY AGREEMEiNT
I'HIS \CiRtUMENT. made and entered into Miw .,30th tlny of uecemoer
«IQ, B1 ibv j n d
^
C C TnVnrxmtLinpai
l i _ _ _ _ ^hereinafter referred toW Party of the
First Part and Gate City Mortqaqe Company, hereinafter referred'.to <as Partv-.bf the
Second Port.
.WITNESSETH
hclNwc n

WHEREAS, Party ot the First Part has- obtained from the Party qf „thc* Second Part
n first mortgage lobn for the principal balance'of $200,000,00 on the followina
described property:.
All of Left 4a, The Jeremy Ranch'Plat No/2," according to the ; official plat
thereof, recorded in the office of the Summit Qounty .Recorder,
Subject to and together with a right of way for the purpose of ingress and
egress over those roadways as designated on the official pla£ of Jeremy Ranch
Plat No. 1, as recorded in«the Summit County Recorders office, as Entry No,
157211/
«
"'
Situate in Summit County, State of Utah.

JUU HIUI piupviiy »a iiuw Miujeci iu meciuinien ana/or .materialmen's iiens insoiar as me-time tor wing
the same is concerned and it is the desire of the Party of the First Part that such mortgage shall be '
executed without shpwinq therein ^n exception for such possible liens, and the'Party o
the Second Part i s not agreeable thereto unless the Party of the Hr::t Part shall
guarantee the. discharge of such liens,,
NOW, THEREFORE, in consideration of the premises and the additional liability Party of the
Second Part will sustain* by reason of omitting to state, as an exception in such mortgage the interest
mechanics* and/or materialmen's lien holders (or possible lien holders), and hi consideration of the benefit
of the Party oHhe First Part in the conduct of its business by reason thereof, Party of the First Part
guarantees and Agrees as follows:
That if the. Party of the Second Part shall omit from such mortgages an exception concerning
more of such liens, filed or unfiled, and ow^ or more such mechanics' and/or materialmen's lten9, is, has
been or may thereafter' be filed or secured on'the insured premises effective or relating'back to * d'dte
pnor to the date of theipolicy, then, upon written demand of the Party of the Second Part, the Party of the
First Part agrees to promptly secure the discharge of all such liens/
In the went Party of the First Part huh to promptly di.schargc nil sink liens, then Party of the
Second Part, may pay, compromise, settle or discharge such liens and recover front the Party uf the First
Parr such amounts so paid.
Party of the First Part agrees upon demand to indemmly Party of the Second Part for any loss
(including but not limited to amounts paid in discharge ot the hen, expen.se* ot investigation, preparation
\'or litigation, judgment, court costs, and attorney's fees) it may sustain by reason oi' omitting to set out
such hen (s) as<an exception in the mortgage executed hereunder or by'reason of enforcement
of this agreement, ;Jhe obligation of the Party of tho First Part in this'-aqreement
chall extend to the ."mortgage executed by, through, or for the Party of the First Part
of assigns on the above premises,

. IN WITNESS WHEREOF, the parties Hereto nave hereunto set their nanas-and seals the aay ana
year first above written.
*
>
.*.-..„
-• .
i /' C . ^ * INTERNATIONAL
Hate City Mortaage^jZompaoiy *
l / Q ^ ^ C - ^ (^n-X ^^
'

Vj£r./L

rVrJr of Ihe Secoji^rfpr/
•.Stanley K J e ^

/

//

»*

Party c/Jhe First Part

'v- x • • '* Party of the First Part,

* .

• •,

^

APPENDIX NO. 3
Sample Promissory Note Between Gate City and Respondents
Copied from Attachment to Complaint Filad
in Civil No. 8076

ADJUSTABLE RATE NO IE
NOTICE TO BORROWER: THIS NOTE CONTAINS A PROVISION ALLOWING FOR CHANGES IN THE INTEREST RATE. INCREASES IN THE
INTEREST RATE WILL RESULT IN HIGHER PAYMENTS. DECREASES
IN THE INTEREST RATE WILL RESULT IN LOWER PAYMENTS.

December. .3.0., 1 9 . 8 1 . .

Orem,. . .Utah
City

Slate

3493. West. Saddleback. Road,. Park .CUy, .Utah .34QSQ
Property Address

City

State

BORROWER'S PROMISE TO PAY
In return for a loan that I have received, I promise to pay U.S. $.2QQ>.Q0u.00
called "principal"), plus interest, to the order of the Lender. The Lender is

Zip Code

1.

( t n j s amount will be

Hate. City. Mortgage .Company.
I understand that the Lender may transfer this Note. The Lender or anyone who takes this Note by transfer and
who is entitled to receive payments under this Note will be called the "Note Holder".
2. INTEREST
Interest will be charged on that part of outstanding principal which has not been paid. Interest will be charged
beginning on the date I receive principal and continuing until the full amount of principal I receive has been paid.
Beginning on the date of this Note, I will pay interest at a yearly rate of . . . . . . . . . . . . . . . . . . °?o (the "Initial Interest Rate"). The interest rate that I will pay will change in accordance with Section 4 of this Note until my loan is paid.
Intcresurate changes may occur on the
day of the month beginning on . . . ^ 9 . . . . . . . . . . . . . . . . . . . . . . ,
19. . . . . and on that day of the month every . J.w.el.vj3. .(12.). . . . . . . months thereafter. Each date on which the rate
of interest may change will be called a "Change Date".
3. PAYMENTS
(A) Time 2nd Place of Payments
I will pay principal and interest by making payments every month. I will make my monthly payments on the
4??.. day of each month beginning on
/.eJ3.r.u.a.r.X . . . . ,19.°?. . . . I will make these payments
until I have paid all of the principal and interest and any other charges, described below, that I may owe under this
Note. I will pay all sums that I owe under this Note no later than . January. 01.,. 2 0 1 2 . .
,
(the "final payment date").
I will make my monthly payments at 1325. South. 800. E a s t * . S u i t e . 210*. Drem*. Utah . 3 4 0 5 7 . .
or at a different place if required by the Note Holder.
(B) Borrower's Payments Before They Are Due
I have the right to make payments of principal at any time before they are due. A payment of principal only is
known as a "prepayment". When I make a prepayment, I will tell the Note Holder in writing that I am doing so. I may
make a full prepayment or a partial prepayment without paying any penalty. The Note Holder will use all of my
prepayments to reduce the amount of principal that I owe under this Note. If I make a partial prepayment, there will be
no delays in the due dates of my monthly payments unless the Note Holder agrees in writing to those delays. My partial
prepayment will reduce the amount of my monthly payments after the first Change Date following my partial prepayment. However, any reduction due to my partial prepayment may be offset by an interest rate increase.
(C) Amount of Monthly Payments
My initial monthly payments will be in the amount of U.S. $. A>.V.°.\°A
If the interest rate
that I pay changes, the amount of my monthly payments will change. Increases in the interest rate will result in higher
pa\ments*(unless my prepayments since the last Change Date offset the increases in my monthly payments). Decreases
in the interest rate will result in lower payments. The amount of my monthly payments will always be sufficient to repay
my loan in full in substantially equal payments by the final payment date. In setting the monthly payment amount on
each Change Date, the Note Holder will assume that the Note interest rate will not change again prior to the final payment date.

UTAH-ADJUSTABLE RATE LOAN NOTE 6;8I-FHLMC UWHORM INSTRUMENT

GCM*67 RI7-8D

4.

INTEREST R A I t CHANCES
(A) The Index
Any changes in the interest rate will be based on changes in an interest rate index which will be called the

"Index". The Index is the: [Check one box to indicate Index.]

(1) G* "Contract Interest Rate, Purchase of Previously Occupied Homes, National Average for all Major
Types of Lenders" published by the Federal Home Loan Bank Board.

(2) D'
If the Index ceases to be made available by the publisher, or by any successor to the publisher, the Note
Holder will set the Note interest rate by using a comparable index*
(B) Setting the New Interest Rate
To set the new interest rate, the Note Holder will determine the change between the Base Index figure and the
Current Index figure. The Base Index figure is 47*7.7
The Current Index figure is the most recent Index
figure available . . . . £ 5 . days prior to each Change Date. If the amount of the change is less than one-eighth of one
percentage point, the change will be rounded to zero. If the amount of the change is one-eighth of one percentage point
or more, the Note Holder will round the amount of the change to the nearest one-eighth of one percentage point.
If the Current Index figure is larger than the Base Index figure, the Note Holder will add the rounded amount
of the change to the Initial Interest Rate. If the Current Index figure is smaller than the Base Index figure, the Note
Holder will subtract the rounded amount of the change from the Initial Interest Rate. The result of this addition or subtraction will be the preliminary rate. If there is no change between the Base Index figure and the Current Index figure
after rounding, the Initial Interest Rate will be the preliminary rate.
[Check one box to indicate whether there is any maximum limit on interest rate changes; if no box is checked, there will be no maximum limit on
changes.)

(1) D If this box is checked, there will be no maximum limit on changes in the interest rate up or down. The
preliminary rate will be the new interest rate.
(2) 0 If this box is checked, the interest rate will not be changed by more than 2...00... percentage points
on any Change Date. The Note Holder will adjust the preliminary rate so that the change in the interest rate will not be
more than that limit. The new interest rate will equal the figure that results from this adjustment of the preliminary rate.
(C) Effective Dale of Changes
Each new interest rate will become effective on the next Change Date. If my monthly payment changes as a
result of a change in the interest rate, my monthly payment will change as of the first monthly payment date after the
Change Date.
(D) Notice to Borrower
The Note Holder will mail me a notice by first class mail at least thirty and no more than forty-five days
before each Change Date if the interest rate is to change. The notice will advise me of:
(i)
the new interest rate on my loan;
(ii) the amount of my new monthly payment; and
(iii) any additional matters which the Note Holder is required to disclose.
5. BORROWER'S FAILURE TO PAY AS REQUIRED
(A) Late Charge for Overdue Payments
,c
If the Note Holder has not received the full amount of any of my monthly payments by the end of .".......
cfi^nggf days after the date it is due, I will pay a late charge to the Note Holder. The amount of the charge will be
^o of my overdue payment of principal and interest. I will pay this late charge only once on any late payment.
(B) Notice from Note Holder
If I do not pay the full amount of each monthly payment on time, the Note Holder may send me a written
notice telling me that if I do not pay the overdue amount by a certain date I will be in default. That date must be at least
30 days after the dale on which the notice is mailed to me.
(C) Default
If I do not pay the overdue amount by the date stated in the notice described in (B) above, I will be in default.
.If I am in'dcfault, the Note Holder may require me to pay immediately the full amount of principal which has not been
paid and all the interest that I owe on that amount.
Even if, al a time when I am in default, the Note Holder does not require me to pay immediately in full as
described above, the Note Holder will still have the right to do so if I am in default at a later time.

• If more than one box is checked or if no box u checked, and Lender and Borrower do not otherwise agree in writing, the first Index named will apply.

An Adjustable Rate Loan Rider supplements the Deed of Trust and provides:
If there is a transfer of the Property subject to paragraph 17 of the Security Instrument, Lender may require
(1) an increase in the current Note interest rate, or (2) an increase in (or removal of) the limit on the amount of any one
interest rate change (if there is a limit), or (3) a change in the Base Index figure, or all of these, as a condition of
Lender's waiving the option to accelerate provided in paragraph 17.
222 00076

^S=?r?<?^r
Stephen L.Borrower
Blaser

Loan Number

.(Seal)

.(Seal)
Borrower

.(Seal)
Borrower
(Sign Original Only)

PAY TO THE ORDER OF GATE CITY SAVINGS AND LOAN ASSOCIATION
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DEED OF TRUST
THIS DEED OF TRUST is made this. . . * / ? . . . ?P.th
. ( j a y 0f. . December
,
19.?^., among the Trustor,.?teph. e P. A - . B l a s e r , .A Married .Man
(herein "Borrower")
. . . A | t a . T A t l e . Company
( h c r c i n -Trustee"), and the Beneficiary,
. . . ? a t e City Mortgage .Company
a corporation organized and
existing under the laws of.
.North P. a .kota
M whose address is
..1325 ..South 800 East. Suite 210, .Orem, .Utah, .84057
....... .(herein "Lender").
BORROWER, in consideration of the indebtedness herein recited and the trust herein created, irrevocably grants
and conveys to Trustee, in trust, with power of sale, the following described properly located in the County of
• • Summit-

• • • •» S t a l c

of Utah:

A l l of Lot 48, The Jeremy Ranch Plat No. 1 , according to the o f f i c i a l p l a t
thereof, recorded i n the o f f i c e of the Summit County Recorder.
Subject to and together with a r i g h t of way for the purpose of ingress and
egress over those roadways as designated on the o f f i c i a l p l a t of Jeremy Ranch
Plat No. 1 , as recorded i n the Summit County Recorders o f f i c e , as Entry No. 157211.
Situate i n Summit County, State of Utah.

INDEXED:

GRANTOR: l&XmT"~ZL
CrKANTEE;
RSLSASE3:

>'hich has the address of

...^efC
* "•

~

*?!*??.. !'/e.s.t .Saddleback .Road, Park . C i t y , . .Utah .84060
iStreet]

ICity]

(herein "Property Address");
ISiate and Zip Code]

TOGETHER with all the improvements now or hereafter erected on the property, and all easements, rights,
ppuricnanccs, rents (subject however to the rights and authorities given herein to Lender to collect and apply such
ents), royalties, mineral, oil and gas rights and profits, water, water rights, and water stock, and all fixtures now or
ereafter attached to the property, all of which, including replacements and additions 'hereto, shall be deemed to be
nd remain a part of the property covered by this Deed of Trust; and all of the foregoing, together with said property
or the leasehold estate if this Deed of Trust is on a leasehold) are herein referred to as the "Property";

o

To SECURE to Lender (a) the repayment of the indebtedness evidenced by Borrower's note dated
. .Qee'epiUe.r. .J5Q,. 12.81
(herein "Note"), in the principal sum of. Two. J kindred. Thousand, and .No/lOU
Dollars, with interest thereon, providing for monthly
•istaMmcnts of principal and interest, with the balance of the indebtedness, if noj sooner paid, due and payable on
CD
. .January. .01, . 2012. . ...
•
; the payment of all other sums, with
itercst thereon, advanced in accordance herewith to protect the security of this Deed of Trust; and the performance of
le covenants and agreements of Borrower herein contained; and (b) the repayment of any future ad\ances, with
llerest thereon, made to Borrower by Lender pursuant to paragraph 21 hereof (herein "Future Advances").
Borrower covenants that Borrower is lawfully seised of the estate hereby conveyed and has the right to grant
nd convey the Property, that the Property is unencumbered, and that Borrower will warrant and defend generally
ic title to the Property against all claims and demands, subject to any declarations, easements or restrictions listed
i a schedule of exceptions to coverage in any title insurance policy insuring Lender's interest in the Property.

a:

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:
1. Payment of Principal and Interest. Borrower shall promptly pay when due the principal of and interest on the
indebtedness evidenced by the Note, prepayment and late charges as provided in the Note, and the principal of and interest
on any Future Advances secured by this Deed of Trust.
2. Funds for Taxes and Insurance. Subject to applicable law or to a written waiver by Lender, Borrower shall pay
to Lender on the day monthly installments of principal and interest arc payable under the Note, until the Note is paid in full,
a sum (herein "Funds") equal to one-twelfth of the yearly taxes and assessments which may attain priority over this
Deed of Trust, and ground rents on the Property, if any, plus one-twelfth of yearly premium installments for hazard insurance,
plus one-twelfth of yearly premium installments for mortgage insurance, if any. all as reasonably estimated initially and from
time to time by Lender on the basis of assessments and bills and reasonable estimates thereof.
The Funds shall be held in an institution the deposits or accounts of which arc insured or guaranteed by a Federal or
Mate agency (including Lender if Lender is such an institution). Lender shall apply the Funds to pay said taxes, assessments,
insurance premiums and ground rents. Lewder may not charge for so holding and applying the Funds, anaiy/.mg said account
or verifying and compiling said assessments and bills, unless Lender pays Borrower interest on the Funds and applicable law
permits Lender to make such a charge. Borrower and Lender may agree in writing at the lime of execution of this
Deed of Trust that interest on the Funds shall be paid to Borrower, and unless such agreement is made or applicable law
requires such interest to be paid. Lender shall not be required to pay Borrower any inierest or earnings on the Funds. Lender
shall give to Borrower, without charge, an annual accounting of the Funds showing credits and debits to the Funds and the
purpose for which each debit to the Funds was made. The Funds arc pledged as additional security for the sums secured
by this Deed of Trust.
If the amount of the Funds held by Lender, together with the future monthly installments of Funds payable prior to
the due dates of taxes, assessments, insurance premiums and ground rents, shall exceed the amount required to pay said taxes,
assessments, insurance premiums and ground rents as they fall due. such excess shall be. at Borrower's option, either
promptly repaid to Borrower or credited to Borrower on monthly installments of Funds. If the amount of the Funds
held by Lender shall not be sufficient to pay taxes, assessments, insurance premiums and ground rents as they fall due.
Borrower shall pay to Lender any amount necessary to make up the deficiency within 30 days from the date notice is mailed
by Lender to Borrower requesting payment thereof.
Upon payment in full of all sums secured by this Deed of Trust, Lender shall promptly refund to Borrower any Funds
held by Lender. If under paragraph IS hereof the Property is sold or the Property is otherwise acquired by Lender. Lender
shall apply, no later than immediately prior to the sale of the Property or its acquisition by Lender, any Funds held by
Lender at the time of application as a credit against the sums secured by this Deed of Trust.
3. Application of Payments. Unless applicable law provides otherwise, all payments received by Lender under the
Note and paragraphs 1 and 2 hereof shall be applied by Lender first in payment of amounts payable to Lender by Borrower
under paragraph 2 hereof, then to interest payable on the Note, then to the principal'of the Note, and then to interest and
principal on any Future Advances.
4. Charges; Liens. Borrower shall pay all taxes, assessments and other charges, fines and impositions attributable to
the Property which may attain a priority over this Deed of Trust, and leasehold payments or ground rents, if any, in the
manner prou'ded under paragraph 2 hereof or. if not paid in such manner, by Borrower making payment, when due. directly
to the payee thereof. Borrower shall promptly furnish to Lender all notices of amounts due under this paragraph, and in the
event Borrower shall make payment directly. Borrower shall promptly furnish to Lender receipts evidencing such payments.
Boirower shall promptly discharge any lien which has priority over this Deed of Trust; provided, that Borrower shall not be
requited to discharge any such lien so long as Borrower shall agree in writing to the payment of the obligation secured by
such lien in a manner acceptable to Lender, or shall in good faith contest such lien by, or defend enforcement of such lien in.
legal proceedings which operate to prevent the enforcement of the lien or forfeiture of the Property or any part thereof.
5. Hazard Insurance. Borrower shall keep the improvements nosv existing or hereafter erected on the Property insured
against loss by fire, hazards included within the term "extended coverage", and such other hazards as Lender may require
and in such amounts and for such periods as Lender may require; provided, that Lender shall not require that the amount of
such coverage exceed that amount of coverage required to pay the sums secured by this Deed of Trust.
The insurance carrier providing the insurance shall be chosen by Borrower subject to approval by Lender, provided,
that such approval shall not be unreasonably withheld. All premiums on insurance policies shall be paid in the manner
provided under paragraph 2 hereof or, if not paid in such manner, by Borrower making payment, when due, directly to the
insurance carrier.
All insurance policies and renewals thereof shall be in form acceptable to Lender and shall include a standard mortgage
clause in favor of and in form acceptable to Lender. Lender shall have the right to hold the policies and renewals thereof,
and Borrower shall promptly furnish to Lender all renewal notices and all receipts of paid premiums. In the event of loss.
Borrower shall give prompt notice to the insurance carrier and Lender. Lender may make proof of loss if not made promptly
by Borrower.
Unless Lender and Borrower otherwise agree in writing, insurance proceeds shall be applied to restoration or repair of
the Property damaged, provided such restoration or repair is economically feasible and the security of this Deed of Trust is
not thereby impaired. If such restoration or repair is not economically feasible or if the security of this Deed of Trust would
be impaired, the insurance proceeds shall be applied to the sums secured by this Deed of Trust, with the excess, if any, paid
to Borrower. If the Property is abandoned by Borrower, or if Borrower fails to respond to Lender within 30 days from the
date notice is mailed by Lender to Borrower that the insurance carrier offers to settle a claim for insurance benefits. Lender
is authorized to collect and apply the insurance proceeds at Lender's option either to restoration or repair of the Property
or to the sums secured by this Deed of Trust.
Unless Lender and Borrower otherwise agree in writing, any such application of proceeds to principal shall not extend
or postpone the due date of the .'Monthly installments referred to in paragraphs 1 and 2 hereof or change the amount of
such installments. If under paragraph IS hereof the Property is acquired by Lender, all right, title and interest of Borrower
in and to any insurance policies and in and to the proceeds thereof resulting from damage to the Property prior to the sale
or acquisition shall pass to Lender to the extent of the sums secured by this Deed of Trust immediately prior to such sale or
acquisition.
6. Preservation and Maintenance of Properly; Leaseholds; Condominiums; Planned Unit Developments. Borrower
shall keep the Property in good repair and shall not commit waste or permit impairment or deterioration of the Property
and shall comply with the provisions of any lease if this Deed of Trust is on a leasehold. If this Deed of Trust is on a unit in a
condominium or a planned unit development, Borrower shall perform all of Borrower's obligations under the declaration
or covenants creating or governing the condominium or planned unit development, the by-laws and regulations of the
condominium or planned unit development, and constituent documents. If a condominium or planned *.:nit development
rider is executed by Borrower and recorded together with this Deed of Trust, the covenants and agreements of such rider
shall be incorporated into and shall amend and supplement toe covenants and agreements of this Deed of Trust as if the rider
were a part hereof.
7. Protection of Lender's Security, if Boi rower fails to perform the covenants and agreements contained in this
Deed of Trust, or if any action or proceeding is commenced which materially affects Lender's interest in the Property,
including, but not limited to, eminent domain, insolvency, code enforcement, or arrangements or proceedings involving a
bankrupt or decedent, then Lender at Lender's option, upon notice to Borrower, may make such appearances, disburse such
sums and take such action as is necessary to protect Lender's inierest. including, but not limited to. disbursement of
reasonable attorney's fees and entry upon the Property to make repairs. If Lender required mortgage insurance as a
condition of making the loan secured by this Deed of Trust, Borrower shall pay the premiums required to maintain such
insurance in effect until such lime as the requirement for such insurance terminates in accordance with Borrower's and
lender's written agreement or applicable law. Borrower shall pay the amount of all mortgage insurance premiums in the
manner provided under paragraph 2 hereof.
Any amounts disbursed by Lender pursuant to this paragraph 7, with interest thereon, shall become additional
indebtedness of Borrower secured by this Deed of Trust. Unless Borrower and Lender agree to other terms of payment, such
amounts shall be payable upon notice from Lender to Borrower requesting payment thereof, and shall bear interest from the
date of disbursement at the rate payable from time to time on outstanding principal under the Note unless payment of interest
at such rate would be contrary to applicable law. in which event 'such amounts shall bear interest at the highest rate
permissible under applicable law. Nothing contained in this paragraph 7 shall icquire Lender to incur any expense or take
any action hereunder.
8. Inspection. Lender may make or cause to be made reasonable entries upon and inspections of the Property, provided
• u... i .„„!.»r choii nivc Borrower notice prior to any such inspection specifying reasonable cause therefor related to Lender's

9. Condemnation. The proceeds of any award or claim for damages, direct or consequential, in connection with any
condemnation or other taking of the Property, or part thereof, or for conveyance in lieu of condemnation, arc hereby assigned
and shall be paid to Lender.
In the event of a total taking of the Property, the proceeds shall be applied to the sums secured by this Deed of Trust,
with the -excess, if any, paid to Borrower. In (he event of a partial taking of the Property, unless Borrower and Lender
otherwise agree in writing, there shall be applied to the sums secured by this Deed of Trust such proportion of the proceeds
as is equal to that proportion which the amount of Ihe sums secured by this Deed of Trust immediately prior to the date of
taking bears to the fair market value of the Property immediately prior to the date of taking, with the balance of the proceeds
paid to Borrower.
If the Property is abandoned by Borrower, or if. after notice by Lender 10 Borrower that the condemnor offers to make
an award or settle a claim for damages. Borrower fails to respond to Lender within 30 days after the date such notice is
mailed, Lender is authorized to collect and apply the proceeds, at Lender's option, either to restoration or repair of the
Property or to the sums secured by this Deed of Trust.
Unless Lender and Borrower otherwise agree in writing, any such application of proceeds to principal shall not extend
or postpone the due date of the monthly installments referred to in paragraphs I and 2 hereof or change the amount of
such installments.
10. Borrower Not Released. Extension of the lime for payment or modification of amortization of the sums secured
by this Deed of Trust granted by Lender to any successor in interest of Boi rower shall not operate to release, in any manner,
the liability of the original Borrower and Borrower's successors in interest. Lender shall not be required to commence
proceedings against such successor or refuse to extend time for payment or otherwise modify amortization of the sums
secured by this Deed of Trust by reason of any demand made by the original Borrower and Borrower's successors in interest.
11. Forbearance by Lender Not a Waiver. Any forbearance by Lender in exercising any right or remedy hereunder, or
otherwise afforded by applicable law, shall not be a waiver of or preclude the exercise of any such right or remedy.
The procurement of insurance or the payment of taxes or other liens or charges by Lender shall not be a waiver of Lender's
right to accelerate the maturity of the indebtedness secured by this Deed of Trust.
12. Remedies Cumulative. All remedies provided in this Deed of Trust arc distinct and cumulative to any other right
or remedy under this Deed of Trust or afforded by law or equity, and may be exercised concurrently, independently or
successively.
13. Successors and Assigns Bound; Joint and Several Liability; Captions. The covenants and agreements herein
contained shall bind, and the rights hereunder shall inure to, the respective successors and assigns of Lender and Borrower,
subject to the provisions of paragraph 17 hereof. All covenants and agreements of Borrower shall be joint and several.
The captions and headings of the paragraphs of this Deed of Trust are for convenience only and are not to be used to
interpret or define the provisions hereof.
14. Notice. Except for any notice required under applicable law to be given'in another manner, fa) any notice to
Borrower provided for in this Deed of Trust shall be given by mailing such notice by certified mail addressed to Borrower at
the Property Address or at such other address as Borrower may designate by notice to Lender as provided herein, and
(b) any notice to Lender shall be given by certified mail, return receipt requested, to Lender's address stated herein or to
such other address as Lender may designate by notice to Borrower as provided herein. Any notice provided for in this
Deed of Trust shall be deemed to have been given to Borrower or Lender when given in the manner designated herein.
15. Uniform Deed of Trust; Governing Law; Severability. This form of deed of trust combines uniform covenants for
national use and non-uniform covenants with limited variations by jurisdiction to constitute a uniform security instrument
covering real property. This Deed of Trust shall be governed by the law of the jurisdiction in which the Property is located.
In the event that any provision or clause of this Deed of Trust or the Note conflicts with applicable law. such conflict shall
noi affect other provisions of this Deed of Trust or the Note which can be given effect without the conflicting provision,
and to this end the provisions of the Deed of Trust and the Note are declared to be severable.
16. Borrowers Copy. Borrower shall be furnished a conformed copy of the Note and of this Deed of Trust at the time
of execution or after recordation hereof.
17. Transfer of the Property; Assumption. If all or any part of the Property or an interest therein is sold or transferred
by Borrower without Lender's prior written consent, excluding (a) the creation of a lien or encumbrance subordinate to
:his Deed of Trust, (b) the creation of a purchase money security interest for household appliances, (c) a transfer by devise,
descent or by operation of law upon the death of a joint tenant or (d) the grant of any leasehold interest of three \ears or less
not containing an option to purchase, Lender may, at Lender's option, declare all the sums secured by this Deed of Trust to be
immediately due and payable. Lender shall have waived such option to accelerate if, prior to the sale or transfer. Lender
and the person to whom the Property is to be sold or transferred reach agreement in writing that the credit of such person
is satisfactory to Lender and that the interest payable on the sums secured by this Deed of Trust shail be at such rate as
Lender shall request. If Lender has waived the option to accelerate provided in this paragraph 17. and if Borrower's successor
m interest has executed a written assumption agreement accepted in writing by Lender, Lender shall release Borrower from
all obligations under this Deed of Trust and the Note.
If Lender exercises such option to accelerate, Lender shall mail Borrower notice of acceleration in accordance with
p r a g r a p h 14 hereof. Such notice shall provide a period of not less than 30 days from the date the notice is mailed within
'.v'-jich Borrower may pay the sums declared due. If Borrower fails to pay such sums prior to the expiration of such period,
1 ender may, without further notice or demand on Borrower, invoke any remedies permitted by paragraph 18 hereof.
NON-UNIFOKM COVENANTS. Borrower and Lender further covenant and agree as follows:
18. Acceleration: Remedies. Except as provided in paragraph 17 hereof, upon Borrower's breach of any covenant or
agreement of Borrower in this Deed of Trust, including the covenants to pay when due any sums secured by this Deed of
Trust. Lender prior to acceleration shall mail notice to Borrower as piovided in paragraph 14 hereof specifying: (1) the
bieuch; (2) the action required to cure such breach: (3) a date, not less than 30 days from the date the notice is mailed to
Borrower, by which such breach must be cured: and (4) that failure lo cure such breach on or hefore the date specified in the
notice may remit in acceleration of the sums secured by this Deed of Trust and sale of the Property. The notice shall further
inform Borrower of the right to reinstate After acceleration Aiul the right to bring a court action to assert the non-existence
of a default or any other defense of Borrower to acceleration and sale. If the breach is not cured on or before the date
specified in toe notice, Lender at Lender's option may declare ail of the sums secured by this Deed of Trust to be immediately
due and payable without further demand and those remedies permitted by applicable law may be invoked. Lender shall be
e:.tided to collect all reasonable costs and expenses incurred in pursuing the remedies provided in this paragraph 18.
ii.. hiding, hut not limited lo, reasonable attorney's fees.
If the power of sale is invoked. Trustee shall execute a written notice of the occurrence of an event of default and of the
eLction to cause the Property to be sold and -hall record >uch notice in each county in which the Property or some part
thereof is located. Lender or Trustee shall mail copies of such notice h\ the maimer prescribed by applicable law to Borrower
a d to the other persons prescribed by applicable law. Trustee shall give public notice of sale lo the persons and in the
m tuner prescribed by applicable law. After the lapse «»f Mich time as may he required by applicable law. Trustee, without
(kiuand on Borrower, shall sell the Property at public auction lo the highest bidder at Ihe time and place arid under the
Urms designated in the notice of sale in one or more parcels um\ in such order as Trustee may determine. Trustee may
p-fpone sale of all or any parcel of the Property by public announcement at the time and place of any previously .scheduled
s:.le. Lender or Lender's designee may purchase the Property at any sale.
Trustee shall deliver lo the purchaser Trustee's ilcvd conveying the Property so sold v. i'hout any covenant or warranty,
expressed or implied. The recitals in the Trustee's dvvil s|i;il| be prima facie evidence of the truth of the statements marie
ll.vrein. Trustee shall apply the proceeds of the sale in the following oider: (a) lo all reasonable costs and expenses of the
s:'e, including, hut not limited lo, reasonable Trustee's and attorney's fees and costs of title evidence; (b) to all sums secured
by this Deed of Trust: and (c) the excess, if any, to the person or persons legally entitled (herein or lo the county clerk of Ihe
county in which Ihe sale took place.
19. Borrower's Right to Reinstate. Notwithstanding Lender's acceleration of the sums secured by this Deed of Trust.
Borrower shall have the right to have any proceedings begun by Lender to enforce this Deed of Trust discontinued at any time
prior to the earlier to occur of (i) the fifth day before sale of the Property pursuant to the power of sale contained in this
Deed of Trust or (ii) entry of a judgment enforcing this Deed of Trust if: (a) Borrower pays 1 ender all sums which would be
then due under this Deed of Trust, the Note and notes securing Future Advances, if any, had no acceleration occurred;
fb) Borrower cures all breaches of any other covenants or agreements of Borrower contained in this Deed of Trust; (c)
Borrower pays all reasonable expenses incurred by Lender and Trustee in enforcing the covenants and agreements of Borrower
eo'itaincd in this Deed of Trust and in enforcing Lender's and Trustee's remedies as provided in paragraph 18 hereof,
including, but not limited to„ reasonable attorney's fees: and (d) Borrower takes such action as Lender mav reasonably reouire

to assure that the lien of this Deed
Trust. Lender's interest in the Property and
rower's obligation to pay the sums
secured by this Deed of Trust shall cvutinue unimpaired. Upon such payment and cu, . by Borrower, this Deed of Trusi and
the obligations secured hereby shall remain in full force and efTcct as if no acceleration had occurred.
20. Assignment of Rents; Appointment of Reccncr: Lender in Possession. As additional security hereunder. Borrower
hereby assigns to Lender the rents of the Property, provided that Borrower shall, prior to acceleration under paragraph 18
hereof or.abandonment of the Property, have the right to collect and retain such rents as they become due and payable.
Upon acceleration under paragraph 18 hereof or abandonment of the Property. Lender, in person, by agent or by
judicially appointed receiver, shall be entitled to enter upon, take possession of and manage the Property and to collect the
rents of the Property, including those past dw:. All rents collected by Lender or the recover shall be applied first to payment
of the costs of management of the Property and collection of rents, including, but not limited to, receiver's fees, premiums on
receiver's bonds and reasonable attorney's fees, and then to the sums secured by this Deed ol" Trust. Lender and the receiver
shall be liable to account only for those rents actually received.
21. Future Achanccs. Upon request of Borrower. Lender, at Lender's option prior to full reconveyance of the Property
by Trustee to Borrower, may make Future Advances to Borrower. Such Future Advances, with interest thereon, shall be
secured by this Deed of Trust when evidenced by promissory notes stating that s;iid notes arc secured hereby.
22. Reroute}ancc. Upon payment of all sums secured by this Deeil of Trust. Lender shall request Trustee to rcconvcy
the Property and shall surrender this Deed ol Trust and all notes evidencing indebtedness secured by this Deed of Trust to
Trustee. Trustee shall rcconvcy the Property without warranty and without charge to the person or persons legally entitled
thereto. Such person or persons shall pa\ all costs of recordation, if any.
23. Substitute Trustee. Lender, at Lender's option, may from time to time remove Trustee and appoint a successor
trusicc to any Trustee appointed hereunder. Without conveyance of the Property, the successor trustee shall succeed to all
the title, power and duties conferred upon the Trustee herein and by applicable law.
24. Request for Notices. Borrower requests that copies of the notice of default and notice of sale be sent to Borrower's
address which is the Property Address.
IN WITNESS WHEREOF, Borrower has executed this Deed of Trust.

"

Stephen L. Blaser

Earlene Blaser
s
K^

STATE, OF UTAH,
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County ss:

On this. . . 3 0 t h . . . . . . . .day of. . . . . . December:.
S t e p h e n L... .& . E a r l e n a . . B l a s e r .
of the abovcJHStft"

19 8 1 . , personally appeared before me
the signcr(s)
ibey. e.Necuied the same.

J
,01

'V Vc

' \

}

' Notaxy Public residing at: //

REQUEST FOR RECONVEYANCE
J
To T R i ' s ^ n r ^
und^sjgncdj^.tl^e. holder of the note or notes secured by this Deed of Trust. Said note or notes, together
The'^ntj
with all o t1hherfe^jg^iCsr^scc
e ^ ^ ^ r ^ t i r t ^ s ' s c c u rucred
d by this Deed of Trust, have been paid in full. You are hereby directed to cancel
said note or notes and this Deed of Trust, which are delivered hereby, and to rcconvcy, without warranty, all the
estate now held by you under this Deed of Trust to the person or persons legally entitled thereto.
Date:

(Space Below This Line Reserved For Lender and Recorder)

n Recorded Mail to:

Gate_CityJr1ortgage_Company
1325 South 800 East //210
Orenr, Utah 84057

ASSIGNMENT OF DEED OF TRUST
FOR VALUE RECEIVED, the undersigned GATE CITY MORTGAGE CO. hereby grants, assigns and transfers to

Gate City Savings & Loan Association

01.

.December 30.

eneficial interest in. to and under that certain Dfed of Trust dated

uied by

Stephen .L^-Bln.ger^.-A J4ari^edJ4an

nli^O'7
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_, Trustee, and recorded . Or-C
.„i9yi...
in the Office of the County Recorder of
of
7</ n / 9 ( l
. County, Utah, covering the following described lands and premises situated in .
. County, Utah, to-wit:

Alta. Jitlfi Company
-Summit.
-Summit-

All of Lot 48, The Jeremy Ranch Plat
No. 1, according to the official
plat thereof, recorded in the office of the Summit County Recorder.
Subject to and together with a right of way for the purpose of ingress and
egress over those roadways as designated on the official plat of Jeremy
Ranch Plat No. 1, as recorded in the Summit County Recorders office,
as Entry No. 157211.
Situate in Summit County, State of Utah.

Entry No. . . . ^ ^ 1 ^ ± . . BcA

AJ.Jkl.T.
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By

INDEXED
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Together with the note therein described and secured thereby, the money due and to become due thereon with interest, and all rights accrued or to
ue under said Deed of Trust, including the right to have reconveyed, in whole or in part, the real property described therein
Dated this.

30th

dav of

_ December

. 19.

81

GATE CITX MORTGAGE CO.
By
Title

John M. A l d riic h , Vice Prterdt
TE^OF _
JNTY OF

..Utah.

Utah'

:}•

, personally appeared before me.. John M. Aldrich
19_
Vice "President7
"_!.__, — —*.
who, being by me duly sworn, did say that he is
ate City Mortgage"Coi, that the above and foregoing instrument was signed in behalf of said corporation by authority of a resolution
Is Board of-Director's, and said
Jolxn M. A L d f i c h
, acknowledged to me that >uid corporation executed the

5Q^ay

On t h e .

of

December

81

y

For Recorder's Use
Notary Public
Residing at

commission expires:
a/]
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APPENDIX NO. 5
Affidavit of James M. Clark
Dated April 13, 1989,
Less All But One Copy of
Assumption Agreement in Exhibit "C" Thereto

NO.

Earl Jay Peck (A2562)
John K. Mangum (2072)
Douglas K. Pehrson (3848)
Jay R. Mohlman (5113)
NIELSEN & SENIOR
Attorneys for Principal Defendants
1100 Beneficial Life Tower
36 South State Street
Salt Lake City, Utah 4111
Telephone: (801) 532-1900

FILED
APR 1 7 1989
Clerk ol Summit County

BY.
Deputy Cleric

Jy

IN THE THIRD JUDICIAL DISTRICT COURT OF SUMMIT COUNTY
STATE OF UTAH
GATE CITY FEDERAL SAVINGS AND
LOAN ASSOCIATION,
Plaintiff,

AFFIDAVIT OF JAMES M. CLARK

v.
EDWARD A. DALTON, JR., JOHN C.
FORRESTER, JR., MICHAEL C.
JOHNSEN, and DANIEL W. MARCUM,
et al.,
Defendants.
EDWARD A. DALTON, JR., JOHN C.
FORRESTER, JR., MICHAEL C.
JOHNSEN and DANIEL W. MARCUM,
Counterclaimants,
v.
GATE CITY FEDERAL SAVINGS AND
LOAN ASSOCIATION,
Counterclaim
Defendant.

Consolidated Case
(8075)
(8076)
(8077)
(8078)
(8079)
(8080)
(8081)
(8082)
(8119)
(8120)

/

STATE OF UTAH

)
:
COUNTY OF SALT LAKE )

ss.

I, James M. Clark, being first duly sworn upon oath,
hereby depose and state as follows:
1.

I was the moving force in forming Kilburn Vacation

Homeshare, Inc. ("Kilburn"), which was done in 1980. Kilburn
was in the business of developing units and selling them as
timeshares.
2.

From the formation of Kilburn, I have been a

director of that entity; I was the principal shareholder until
1985.

Since February of 1981, I have been an authorized agent

of Kilburn in the continental United States by virtue of a
general power of attorney to act for Kilburn.
3.

In 1981, Kilburn decided it needed more product or

properties to sell.

Accordingly, it contracted with Vaughn

Cook & Associates for the building and acquisition of a number
of homes at Jeremy Ranch, near Park City, Summit County, Utah.
In late September of 1981, I caused a document entitled
"Declaration of Covenants, Conditions, and Restrictions for
Kilburn Vacation Homeshares," evidenced by Exhibit "A" hereto,
to be recorded with the office of the Summit County Recorder.
3.

I was aware that Mr. Vaughn R. Cook was

negotiating with Gate City Mortgage Company for permanent
-2-

long-term financing for these Jeremy Ranch properties.

I was

interested in the terms he was negotiating for those loans
because I wanted to make sure those terms were such that
Kilburn would be able to make payments to Gate City on that
financing.

On behalf of Kilburn, I had agreed with Vaughn Cook

that Kilburn would attempt to formally assume the long-term
loans he was negotiating with Gate City, to be secured by the
Jeremy Ranch properties.
4.

Kilburn contracted with Vaughn Cook and Associates

in the fall of 1981 to acquire these Jeremy Ranch properties
from Vaughn Cook, or entities he controlled, as evidenced by
the documents in Exhibit 9 to the deposition of Vaughn Cook
dated November 21, 1988.

I am not aware of any efforts by

anyone to conceal this plan from anyone.
5.

After the long-term financing from Gate City

secured by these Jeremy Ranch properties was completed in late
1981, Kilburn undertook to start making the monthly payments
due to Gate City, out of proceeds of sales of timeshare
intervals in these properties.
6.

Attached hereto as Exhibit "B" is a copy of a

letter dated January 13, 1982 from Gate City Mortgage Company
to Kilburn concerning insurance policies on the Jeremy Ranch
properties and which Kilburn was then beginning to make
-3-

payments.

I instructed my secretary to respond to Gate City's

request concerning insurance policies, and to the best of my
knowledge, she provided to Gate City copies of the insurance
policies on the Jeremy Ranch properties which had been
requested, which policies had been procured by Kilburn.
7.

Attached hereto as Exhibit "C" is a collection of

documents entitled "Gate City Mortgage Co. Assumption
Agreement" which relate to these Jeremy Ranch properties that
Kilburn had timeshared.

Although these bear my signature for

Kilburn, I did not sign these documents until many months after
the loans from Gate City were made. These assumption
agreements were accompanied by loan application forms which
were never signed or completed.

I never had my signature on

these assumption agreements acknowledged, as apparently
required by these forms.

I never told the defendants whose

names appear on those assumption agreements as vendors that I
had completed these assumption agreements or submitted them to
Gate City.

In fact, these documents never were delivered to

Gate City.
8.

To the best of my knowledge, all of the payments

that were made to Gate City on the mortgage loans secured by
the Jeremy Ranch properties from the time the loans were closed
until the spring of 1984 were made by Kilburn or out of funds
-4-

owed to Kilburn from the sale of timeshare intervals in those
Jeremy Ranch properties.

Kilburn or its agents received

notices from Gate City concerning these payments due on the
mortgage loans.

An example of such a notice is attached hereto

as Exhibit "D".
9.

I have personal knowledge of the information set

forth in this Affidavit and the same is true and correct.
DATED this

13<

day of April, 1989.

&*

James M. Clark
Subscribed and sworn to before me this / *y day of
April, 1989.

Residing at <fatf (/(/£(
My Commission Expires
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CERTIFICATE OF SERVICE
I hereby certify that I caused to be mailed a true and
correct copy of the foregoing Affidavit of James M. Clark,
postage prepaid, this

j3"^^

day of April, 1989, to:

Jedd P. Jones
11756 Briarglen Drive
Sandy, Utah 84092
O. Jay Call
4755 Rainbow Drive
Murray, Utah 84107
Kenneth P. Colledge
3276 North 10th East
Ogden, Utah 84404
A COPY OF THE FOREGOING AFFIDAVIT was hand-delivered
this ) 3"^day of April, 1989, to the following:
Clark W. Sessions
Roy B. Moore
Kevin E. Anderson
Sessions & Moore
400 First Federal Plaza
505 East 200 South
Salt Lake City, Utah 84102

P;
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DECLARATION OF COVENANTS, CONDITIONS, AND RESTRICTIONS
FOR
KILBURN VACATION-HOMESHARES

THIS DECLARATION OF COVENANTS, CONDITIONS, AND RESTRICTIONS 1s made
by t h e undersigned d e c l a r a n t corporation, which i s h e r e i n a f t e r ' r e f e r r e d t o as
t h e "Company."
RECITALS:
1. The Company 1s the owner of that certain parcel of land with
Improvements thereon, the subject of this Declaration, located 1n Summit
County, Utah and more particularly described as:
S e e Attached Exhibit
2. The Company desires and Intends by recording this Declaration
and the Bylaws to Impose upon the real property subject of this Declaration
mutually beneficial restrictions under a general plan of improvement and
operation for the benefit of the Subject Properties and the Owners thereof.
3. The Company contemplates the sale and conveyance of undivided
Interests 1n the Subject Properties and desires to subject all of the Subject
Properties to certain covenants, conditions, restrictions, servitudes and
easements for the protection and benefit of any future owners of undivided
interests in the Subject Properties.
DECLARATIONS:
The Company hereby certifies, declares and establishes the following
general plan for the Subject Properties and hereby fixes the following covenants, conditions, restrictions, servitudes and easements, which shall run
with the land as set forth herein, upon each and every undivided ownership
interest in the Subject Properties under which restrictions, covenants, servitudes and easements each and every undivided Interest in the Subject Properties shall be hereafter held, used, occupied, sold and/or conveyed. Each and
all such restrictions, covenants, conditions, servitudes and easements shall
inure to the benefit of, apply to and bind the Company and all future owners
and their respective successors in title and interest.
Such restrictions, covenants, conditions, servitudes and easements
are:
1.

Definitions. As herein defined, both hereafter and heretofore:

(a) "Association" shall mean and refer to Homeshare
Owners Association, a Utah non-profit corporation which has been or will
be created by filing Articles of Incorporation therefor with the Utah
Secretary of State. The said Association shall henceforth be the governing body of the Subject properties and shall operate in accordance with
the "Bylaws of Homeshare Owners Association;
(b) "ByUws" or "Bylaws of the Association" shall mean the
Bylaws of Homeshare Owners Association;
(c) "Common Expenses" shall mean all sums expended on behalf of
the Owners of the Subject Properties authorized by this Declaration and by
the Trustees and the Bylaws of the Association in performance of the
rights, powers and duties of the Association;
(d)
bershio

"Member" s h a l l mean members of t h e A s s o c i a t i o n which mem-
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tion and Bylaws of the Association;
(e) •Mortgage" shall be any mortgage, deed of trust, contract
?! Se u , o r f o r d e e d » o r o t h e r s e c u r i t y Instrument by whch any portion of
the Subject Properties or the Interest of any Owner is'encumbered;
(f) "Mortgagee" shall mean (1) any person named as the mortgagee, beneficiary or vendor under any Mortgage by which the Subject
Properties or the interest of any Owner is encumbered, or (ii) any successor to the interest of such person under such Mortgage;
(g) "Owner" shall mean each person acquiring any interest in
fee or by contract for purchase of the fee in the Subject Properties;
(h) "Subject Properties" shall mean that real property, and all
improvements, fixtures, furniture, appointments and other personal property situated on the property described as Lot 72, Prospector Park, Phase
II, in Summit County, Utah and commonly known as "Kilburn VacationHomeshare Number 7 and such other real and personal property as may from
time to time be included or excluded by amendment to this Declaration,
(1) "Total votes of the Association" shall mean the vote of
that portion of the total memberships present, personally or by proxy, at
a meeting of the Members constituting a quorum as provided for in the
Bylaws of the Association; and,
(j) "Trustees" shall mean the Board of Trustees of the Association,
2. Homeshare
Owner's Association. The Company will form or
has formed a corporation known as "Homeshare Owners Association,1* a
non-profit corporation which has the powers, rights and duties hereinafter set
forth. There shall be numbered memberships in the Association; each of such
memberships shall be appurtenant to and shall not be separated from each
undivided interest in the Subject Properties, Each such membership shall be
entitled to one (1) vote. If a membership should be owned jointly by two (2)
or more persons, said persons must vote .unanimously. If the owners thereof
cannot reach unanimity, said membership shall not be entitled to vote. All
such memberships shall automatically pass to the respective purchasers of such
undivided interests at the time of execution of th« Instruments of conyoyanca,
whether by contract for purchase or deed or otherwise, for each respective
unuiviaeu interest. Each Member shall be obligated to promptly, fully, and
faithfully comply with this Declaration and with the Articles of Incorporation, Bylaws, and the rules and regulations of the Association, and shall
promptly pay all dues, fees or assessments levied by the Association.
3. Powers of the Association. The Association, in its sole and
absolute discretion, as is more fully set forth in its Articles of Incorporation and Bylaws, shall have the following powers:
(a) Shall have the sole and exclusive right and duty to make,
operate, control, repair, replace or restore all of the improvements,
furnishings and other personal property, which shall include but is not
limited to the building, furnishings, trees, shrubbery, plants and grass
on or in the Subject Properties;
(b) Shall fix, levy and collect assessments from its Class A
Members for their pro-rata portion of the Common Expenses or from Members
for damages outlined in paragraph 7(r) hereof, without deduction of any
off-sets or claims which the Member may have against the Association;
assessments for Common Expenses shall be allocated so that each Class A
membership shall be required to pay the same amount as every other Class A
membership;
(c) May establish and maintain a reserve fund for these and
other purposes;
~^ ^ A A H O ^

(d) Shall pay the taxes and assessments, if any, which may be
levied by a governmental authority upon the Subject Properties or the
Association;
(e) Shall enforce the terms of this Declaration, the Bylaws and
the decisions and rulings of the Association which have been set forth for
the mutual benefit of the Subject Properties and the Owners thereof, and
shall pay all expenses incidental thereto;
(f) May expend the monies collected by the Association from
assessments, or otherwise, for the payment and discharge of all proper
costs, expenses, and obligations incurred by the Association in carrying
out any or all of the purposes for which the Association 1s formed, including but not limited to the cost and expenses of insurance, maintenance, gardening, snow removal, utilities, materials, taxes, supplies, or
services for the benefit of the Subject Properties;
(g) May without limitation of Its general powers, contract with
others for the maintenance, operation, repair, or restoration of the
Subject Properties; provided, however, that the Association shall not
enter into any such contract which binds the Association or its Members
for a period in excess of one (1) year;
(h) May do any and all lawful things which may be advisable or
permitted to be done by the Association under and by virtue of this
Declaration and to do and perform any and all acts which may be either
necessary for or incidental to any of the foregoing powers, or for the
peace, health, comfort, safety, or general welfare of its Members;
(1) Shall be entitled to receive all notices, claims and demands relative to taxes and assessments affecting the Subject Properties
and by accepting title to an undivided interest in the Subject Properties,
the purchaser thereof thereby waives his right to receive such notices,
and designates the Association as his exclusive agent for receipt of such
notices, claims or demands;
(j) To acquire by purchase or lease any and all furnishings,
appointments and other personal property determined by the Association to
be desirable to acquire. The cost of loan payments, interest or lease
payments shall be paid for from the Common Expense fund; and,
(k) To allocate use of the Subject Properties by its Members in
accordance with paragraph 6 hereof.
4. Liability and Liens, In each instance wherein an Owner of an
undivided interest in the Subject Properties is made liable to the Association
pursuant to these restrictions and the implementation thereof, such liability
shall be a personal liability of such Owner or Owners, except in the case of
assessments made to satisfy unpaid obligations to Mortgagees of the Owner. In
the event such liability is not satisfied when due, it shall be and become
delinquent and interest at the rate of one and a half percent (1.5*) per month
and all costs of collection, including a reasonable attorney's fee, shall be
added thereto. If such delinquency is not cured within ten (10) days after it
becomes delinquent, the Association to which sum is owing:
(a) May file for record'in the Office of the Summit County
Recorder and mail to the record Owner at his registered address notice of
intention to lien as to such undivided interest, which notice shall state
all amounts which have become delinquent with respect to which the delinquent payment is owed, the dates for which owner is delinquent^ and the
name of the record or reputed Owner of such interest. Such notice shall
be signed in the name of the Association. In the event the delinquency is
cured by full payment of all amounts due prior to the completion of sale
held to foreclose the lien created thereby, the Association shall record a
further notice, similarly executed, stating the satisfaction and releasing
the lien;

(b) May collect all rents, issues, royalties and profits from
the undivided interest to the extent of the delinquent amount, and shall
hold harmless the payor from any claim of the Owner therefor;
(c) Immediately upon recordation of a notice of lien, the
amounts delinquent, as set forth in such notice, shall be and become a
H e n upon the undivided interest with respect to which 'such notice was
recorded, which H e n shall also secure all future liabilities of the Owner
therefor, which shall become due and payable with respect to such undivided Interest following such recording. 'The lien shall continue until
all amounts secured thereby are fully paid or satisfied. The lien shall
be subordinate to the lien or charge of any bona fide Mortgage made in
good faith and for value on the Subject Properties. Such lien shall be
prior to all other liens recorded subsequent to said notice of assessment;
(d) Each H e n established pursuant to the foregoing may be
foreclosed as and in the same manner as the foreclosure of a mortgage upon
real property.
(e) No breach of the covenants, conditions or restrictions
herein contained nor the enforcement of any H e n of any deed of trust made
in good faith and for value, but all of said covenants, conditions and
restrictions shall be binding upon and effective against any owner whose
title is derived through foreclosure, trustee's sale, or otherwise.
5. Conraon Expenses* All costs for insurance, taxes, maintenance,
gardening, utilities, materials, supplies, and services, and other assessments
and expenses on the Subject Properties shall be paid by and through the
Association in accordance with the provisions hereof, and no individual Owner
shall separately pay these expenses except by virtue of the assessments as
provided herein. Nothing herein shall be construed to limit the liability and
responsibility of each owner to pay all costs and expenses not common to the
Subject Properties and Incurred by that Owner or its designates.
6. Occupany of the Subject Properties. Each membership 1n the
Association shall carry with 1t the right to exclusive occupancy one of the
Subject Properties for one day each year.
The Bylaws of the Association shall designate the usage assigned to
each numbered membership. No Owner shall use or occupy the Subject Properties
at any other time or times than assigned to the Owner in accordance with the
Bylaws of the Association and the Owner's membership number.
7*
Condition of Occupancy. The use of the Subject Properties shall be
made upon the following covenants, conditions and restrictions:
(a) The Association is empowered to prepare rules- for the
checking in and out of the occupancy of the Subject Properties in accordance with the terms hereof; and payment of cleaning and other expenses;
(b) Without the prior written consent of the Association, no
Owner shall occupy or use any portion of the Subject Properties or permit
the same or any part thereof to be occupied or used for any purpose other
than residential purposes;
(c) Except for portions of the Subject Properties expressly
designated by the Association, no portion of the Subject Properties shall
be used for storage of any personal property or items not otherwise a part
of the Subject Properties;
(d) No building, fence, wall, doorway, or other structure shall
be conmenced, erected, altered or placed on any portion of the Subject
Properties without the prior written approval of the Association;
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(e) No animals, birds, fish, dogs, cats, reptiles, livestock or
poultry of any kind shall be permitted in or on the Subject Properties;
(f) No noxious or offensive activity shall be carried on 1n the
Subject Properties; nor shall anything be done therein which may be or
become an annoyance or nuisance to the other Owners ™* to neighboring
properties;
(g) Without the prior written consent of the Association or its
designate, no sign of any kind may be displayed or. or in the Subject
Properties;
(h) The Association or Its designate is authorized to adopt
rules for the use of the Subject Properties not in conflict with the terms
hereof, which rules shall be in writing and furnished to the owners;
(1) Except 1n areas designated by the Association, no portion
of the Subject Properties shall be used or maintained as a dumping ground
for rubbish, trash, garbage or waste, nor shall any rubbish, trash,
papers, junk or debris be burned on the Subject Properties* No person
shall allow any unsightly, unsafe or dangerous condition to exist on or 1n
the Subject Properties. Nothing herein shall be construed to limit the
ability of any occupant of the Subject Properties from properly burning
wood in the fireplaces;
(jl No excavation for stone, gravel or earth shall be made on
the Subject Properties without the prior written consent of the Association;
(k) No radio or television aerial shall be installed by any
owner or occupant unless he shall have the prior written consent of the.
Association;
(1) No Owner or occupant shall install, or cause to be installed, any machinery, refrigerating or heating device or air conditioning apparatus, or use any illumination other than electric light or
use or permit to be brought into the Subject Properties any inflammable
oil or fluid or other explosive articles which are hazardous to life, limb
or property without the prior written consent of the Association given in
each specific instance;
(m) No draperies, shades, awnings or window guards shall be
used except as shall be put up or approved in writing by the Association;
(n) No Owner or occupant shall interfere in any manner with any
portion of either the heating or lighting apparatus located in the Subject
Properties;
(o) Nothing shall be thrown or emptied out of the windows or
doors or down the stairways and the balconies, nor shall anything be hung
from the balconies or from the outside of the windows or placed on the
•outside windowsllls or elsewhere without the prior written consent of the
Association in each specific instance;
(p) No skis shall be brought into the house and all skis shall
be stored only in the garage area of the Subject Properties;
(q) The Association or designate shall retain a pass key to the
Subject Properties. No Owner or occupant shall alter any lock or install
a new lock on any door 1n the Subject Properties without the prior written
consent of the Association. The person adding or changing such lock shall
immediately deliver to the Association or its designate the keys to such
lock; and,
(r) The Owner having right to occupy the Subject Properties
shall be responsible for the actions and damages, other than normal wear
and tear, made by himself, his familv. aunt* anrf/nr tpnanf-c
a™
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1n or to the Subject Properties shall be repaired by the Association and
the costs thereof charged to the responsible Owner by the assessment
provisions herein.
8. Breach. The result of every act or omission whereby any of the
covenants herein are violated in whole or in part is hereby declared to be and
constitute a nuisance, and every remedy in addition to those provided herein,
allowed by law or equity against a nuisance, either public or private, shall
be applicable against such result and may be exercised by any Owner, the
Company or its successors in interest or by the Trustees.
9. Violation of Rules, The Association may provide in its rules
and regulations for suspension of rights or privileges or for charges or
assessments for violation of such rules including, without limitation, the
cost of correcting any violation hereof,
10. Insurance. The Association shall, at the expense of the Owners,
obtain and keep in full force and effect fire and casualty insurance and
liability and property damage insurance to protect the Interests of the Owners
and Mortgagees in the Subject Properties:
(a) By accepting Instruments of conveyance for Interest 1n the
Subject Properties, the purchaser thereof, for himself and his successors
in interest, hereby makes, constitutes and appoints the Association his
true and lawful attorney-in-fact for and in his name, place and stead, and
for his use and benefit, to effect any sale of all or any portion of the
Subject Properties, and to do all acts and execute and deliver any certificate, deed, contract, document or Instrument necessary, appropriate or
convenient to effect the transfer of title to all or any portion of the
Subject Properties, or otherwise to carry out the purposes and intent of
this paragraph 10 for the purposes of dealing with the Subject Properties
upon their damage or destruction as hereinafter provided;
(b) Repair and reconstruction of the improvements as
herein means restoring a Subject Property to substantially the
condition in which 1t existed prior to the damage or destruction,
each portion of the Subject Properties .having substantially the same
tical and horizontal boundaries as before;
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(c) In the event any part of the'Subject Property 1s damaged or
destroyed, the Association shall proceed as follows:
(1) As soon as practicable, after an event causing
damage to or destruction of any part of the Subject Properties, the
Association shall obtain complete and reliable estimates of the costs
to repair and reconstruct that part of the Subject Properties damaged
or destroyed;
(11) If the proceeds of the insurance maintained by the
Association equal or exceed the estimated costs to repair and reconstruct the damaged or destroyed part of the Subject Properties, such
repair and reconstruction shall be carried out;
(111) If the proceeds of the insurance maintained by the
Association are less than the estimated costs to repair and reconstruct the damaged or destroyed portion of the Subject Properties and
if less than seventy-five percent (75%) of the building is damaged or
destroyed, such repair and reconstruction shall nevertheless be
carried out. The Association shall levy an assessment sufficient to
provide funds to pay the actual costs of such repair and reconstruction to the extent that such insurance proceeds are insufficient to
pay such costs. Further levies may be made in like manner if the
amounts collected (together with the proceeds of insurance) are
insufficient to pay all actual costs of such repair and reconstruction; and,
(1v)

If the proceeds of the insurance maintained by the

Association are less than the estimated costs to repair and reconstruct the damaged or destroyed portion of the Subject Properties and
If seventy-five percent (75*) or more of the building 1s damaged or
destroyed, such damage or destruction shall be repaired and reconstructed as provided 1n this paragraph 1f, but only if, within one
hundred (100) days following the damage or destruction, the Owners
shall elect by a vote of at least seventy-five percent (75X) of the
total votes of the Association to carry out such repair and reconstruction. If, however, the Owners shall not, within one hundred*
(100) days after such damage or destruction, elect by a vote of a
least seventy-five percent (75X) of the total votes of the Association to carry out such repair and reconstruction, the Association
shall record 1n the Official Records of Summit'County, Utah, a certificate stating that the terms hereof have been complied with and that
it 1s authorized and directed to execute and deliver any and all
deeds, contracts, documents and instruments necessary, appropriate or
convenient to effect the sale of all or a portion of the Subject
Properties. Recordation of such certificate shall constitute conclusive evidence that the Association is empowered to do the same. Upon
the recording of such notice, the Subject Properties shall be sold by
the Association and the net proceeds of any sale, together with the
net proceeds of the insurance on the Subject Properties, if any,
shall be considered as one fund and shall be divided among all owners
in a percentage of undivided interest owned by each respective Owner
1n the Subject Property destroyed, after first paying out of the
respective share of each Owner, to the extent sufficient for the
purpose, all liens on the undivided interest in the Subject Property
•destroyed by such Owner;
(d) If repair or reconstruction is to occur, the insurance
proceeds held by the Association and any amounts received from assessments
shall constitute a fund for the payment of costs of repair and reconstruction after casualty. It shall be deemed that the first money disbursed in
payment for cost of repair and reconstruction shall be made from insurance
proceeds; 1f there is a balance after payment of all costs of such repair
and reconstruction, such balance shall be distributed to the Owners in
proportion to their respective percentages of Ownership in the Subject
Properties.
11. Obsolescence. The Subject Properties shall be considered obsolete upon a vote of seventy-five percent (75X) or more of the total votes of
the Association and a written plan for the renewal and reconstruction of the
Subject Properties shall be adopted. Written notice of adoption of such a
plan, together with a copy of the plan, shall be given to all Owners, The
expense of renewal and reconstruction shall be payable by all of the Owners as
assessments.
12. Condemnation. If at any time or times, all or any part of the
Subject Properties shall be taken or condemned by any public authority under
power of eminent domain, the provisions of this paragraph shall apply. A
voluntary sale or conveyance of all or any part of the Subject Properties in
lieu of condemnation, but under threat of condemnation, shall be deemed to be
a taking by power of eminent domain.
(a) All compensation, damages, and other proceeds from any such
taking by power of eminent domain (hereinafter the "condemnation award")
shall be made payable to the Association and shall be distributed by the
Association as herein provided.
(b) The condemnation award shall be allocated among and distributed to the Owners in proportion to their respective ownership in the
condemned Subject Properties. Such distribution shall be made by check
payable jointly to each Owner and the respective Mortgagees, as appropriate.
13. Power of Sale. The Association shall, upon the vote of seventy-,
five percent (75%) of the total votes of the Association, have the right and

power to sell and convey all or any portion of the Subject Properties. Upon
such a vote, the Association shall execute and record in the Official Records
of Summit County, Utah, a certificate stating that the terms hereof have been
complied with and that 1t 1s authorized and directed to execute and deliver
any and all deeds, contracts, documents and instruments necessary, appropriate
or convenient to effect the sale of all or a portion of the Subject Properties* Recordation of such certificate shall constitute conclusive evidence
that the Association is empowered to do the same.
By accepting instruments of conveyance for interest in the Subject Properties, the purchaser thereof, for himself and his successors in interest,
hereby makes, constitutes and appoints the Association his true and lawful
attorney in fact for and 1n his name, place and stead, and for his use and
benefit, to effect any sale of all or any portion of the Subject Properties,
and to do all acts and execute and deliver any certificate, deed, contract,
document or instrument necessary, appropriate or convenient to effect the
•transfer of title to all or any portion of the Subject Properties, or otherwise to carry out the purposes and intent hereof,
14, Right of Entry. The Association shall have the right to enter
upon any portion of the Subject Properties to the extent such entry is necessary or convenient to carry out the duties of the Association. Such right of
entry shall be exercised in such manner as to interfere as little as is
reasonably possible with the possession and the enjoyment of the Owners.
15, Registration of Mailing Address. Each Owner shall register from
time to time with the Association or its designate his current mailing
address. All notices or demands intended to be served upon any Owner may be
sent by first class U.S. mail, postage prepaid, addressed to the Owner at his
registered mailing address or, if no address has been registered, to the
Subject Properties.
All notices or demands Intended to be served upon the Association may
be sent by first class U.S. mail, postage prepaid, addressed to the Association at its registered office or to such other address as the Association may
hereafter furnish to the Owners in writing.
All notices or demands mailed in the foregoing manner shall be deemed
to have been served two (2) days after such mailing.
16, Agreement To Be Bound. Each grantee of an undivided Interest,
purchaser of an undivided interest under a contract or agreement of sale, or
Mortgagee, by accepting a 6ee6% contract of sale or agreement of purchase, or
Mortgage, accepts the same subject to all of the covenants, restrictions,
easements, and agreements set forth in this Declaration, and agrees to be
bound by the same.
17, Waiver of Right of Partition. There shall be no right of partition in the Subject Properties. By accepting title to an undivided interest
in the Subject Properties, the purchaser thereof, for himself and his successors in interest, waives his right to any partition provisions in law or in
equity in the State of Utah.
18* Protection of Owners. The various restrictive measures and
provisions of this Declaration are declared to constitute mutual equitable
covenants and servitudes for the protection and benefit of the Subject Properties and the Owners thereof, and failure by the Company or Association or
any other person or persons entitled to do so to enforce any measure or provision, upon violation thereof, shall not stop or prevent enforcement thereafter
or be deemed a waiver of the right so to do by any other Owners.
19* No Waiver. A waiver of a breach of any of the foregoing conditions or restructions shall not be construed as a waiver of any succeeding
breach or violation, and no such waiver shall result in or impose any liability on the Company or the Association or their successors in interest.
20.

Delay or Omission in Enforcing This Declaration.

No delay or

ommisaion on the part of the Company or the Association or their
successors in interest or on the part of the Owner or Owners in
exercising any right, power or remedy herein provided, in the
event of any breach of said conditions herein contained, shall be
considered as a waiver thereof, or acquiescense herein.
21 •
Amendments.
Subject to compliance with the real
estate laws of the State of Utah, these restrictions and covenants
may be amended at any time and from time to time by an instrument
in writing signed by the Trustees and approved by a majority of
the total Class A votes together with a majority of the total
Class B votes of the Association, which instrument shall become
effective upon recordation thereof in the Official Records of
Summit County, Utah.
22.
Severability.
Should any covenant, restriction,
condition, paragraph, sentence or word contained herein be void or
become unenforceable in law or equity, the remaining portions
hereof shall remain in full force and effect.
23.
Term.
These covenants, restrictions, conditions
and agreements shall run with the land and shall continue in full
force and effect until January 1, 2000, at which time the same
shall be automatically extended for successive periods of ten (10)
years, unless by a duly executed and recorded statement, the then
Owners of a majority or more of the undivided interests in the
Subject Property elect to terminate said restrictions in whole or
in part.
In addition, if one hundred percent (100%) of the fee
title to the Subject Properties shall be owned by one person, said
person shall be entitled to elect to terminate the Declaration in
whole or in part and may do so by duly executing and recording a
statement setting forth that the conditions hereof have been met
and that the election herein is being taken.
24.
Default.
If any person defaults in any of the
restrictions,
covenants,
conditions
or agreements herein
contained,
the defaulting persons shall pay all costs and
expenses, including reasonable attorney's fees, incurred by other
persons in enforcing their right arising under this Declaration,
whether incurred through legal action or otherwise.
25.
Superseding Instruments.
Notwithstanding any
provision herein to the contrary, all Mortgages now of record and
all future mortgages and Restrictive Covenants of record senior to
this Declaration shall supersede any of the provisions of this
Declaration, if any such conflicts are in existence. In the ev*nt
that any Mortgage of record now, or in the future is foreclosed
either judicially or by power of private sale, this Declarationshall be considered subordinate to such Mortgage or Mortgages, and
the restrictions, covenants, conditions, and/or agreements shall
be considered extinguished.
26.
Paragraph Numbers and Headings.
Headings and
paragraph numbers have been inserted solely for convenience and
reference and shall not be construed to affect the meanings,
construction or effect of this Declaration.
EXECUTED this,
COMPANY/DECLARANT:
KILBURN VACATION-HOMESHARE, INC.

Agent

State of Utah

)
S 86.

County of Salt Lake )

On the
. day of
before me, a
Notary Public in and for said State, personally appeared, JAMES
M.
CLARK, known to me to be the Agent of the Declarant
corporation, who represented to me that such execution was
authorized by the Bylaws of said corporation and who executed the
instrument on behalf of said corporation pursuant to a resolution
of its Board of Directors.
IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal on the date hereinabove written.

My Commission Expires;

//.^yk<r

EXHIBIT
All of Lots 122, 123, 124, 125, 126, 127, 128, 1^9, 130, 132, 133,
134, 108, 65, 48, 54, 83 Jeremy Ranch #1; 1027, 1030, 1024, 1023,
1022, 1036, 1035, 1033, 1032, 1031 Jeremy Ranch Plat B; 77, 87,
95, 147 Prospector Park Subdivision, Phase ii, according to the
official plats thereof*

GatG City
Mortgage Co.

1325 South 800 East, Suite 210 - Temple View Terrace
Orem, Utah 84057

January 13, 1982

Kilburnfs Vacation Homes
202 West 400 South #2-C
Salt Lake, Utah 84101
ATTN:

Lori

Gentlemen:
As of today, we have not yet received any policies for the Jeremy
Ranch single family homes in Park City, Utah. Please find enclosed
a list of the proposed insured, the addresses to be insured and the minimum
coverage amount required by our company. The mortgagee clause is to
read: Gate City Mortgage Company, It's Successors and/or Assigns,
1325 South 800 East, Suite 210, Orem, Utah 84057.
'We would appreciate your prompt attention to this matter. We
need those policies as soon as possible. If you have any problems
or questions, please call me at 226-7500,
Tfvink you for your assistance.

Office Manager
Enclosure

X 2GQ005

NAME

ADDRESS

COVERAGE

R. John Eyre

8845 West Silver Spur Road
Park City, Utah 84060

$200,000

Christian E. Hansen
David E. Jones

3493 West Wrangler Way
Park City, Utah 84060

$200,000

Kelvyn H. Cullimore
Thomas G. Osborne
W. Truman Rigby

8775 West Silver Spur Road
Park City, Utah 84060

$200,000

Marden Spencer
Kenneth Paul Colledge
J. Ray Fisher
0. Jay Call

8805 West Silver Spur Road
Park City, Utah 84060

$200,000

Stephen L. Blaser

3493 West Saddleback Road
Park City, Utah 84060

$200,000

Donald Lewis Smith
Jedd P. Jones

8825 West Silver Spur Road
Park City, Utah 84060

$200,000

Marvin L. Mills
John C. Forrester III

8815 West Silver Spur Road
Park City, Utah 84060

$200,000

Daniel W. Marcum
John C. Forrester Jr.
Edward A. Dalton Jr.
Michael C. Johnsen

8835 West Silver Spur Road
Park City, Utah 84060

$200,000

Dennis Lee Crockett
Clive A. Pusey

3397 West Saddleback Road
Park City, Utah 84060

$200,000

Graham Dodd
Dwight Howard Egan

8765 West Silver Spur Road
Park City, Utah 84060

$200,000

Matthew R. White

3780 West Saddleback Road
Park City, Utah 84060

$200,000

JC 200006

Gate City Mortgage Co.
ASSUMPTION AGREEMENT

THIS AGREEMENT made on the date hereinafter set forth opposite the signatures of Vendor
and Purchaser, by and between: Dennis Lee C r o c k e t t , a married
man I C i i v e A.
P

y.^y.J.J...^SL}e.Ln^.n.
and

-..

..

hereinafter called Vendors.

KMJ>urn..Vacationt..Hprr«. S.harjs..j.nc...

.
,
, . , , «,
D
Purchasers, of property located at

hereinafter called

3397 West Saddleback Road

WHEREAS
? £ t e j : i t y $$3PSSLS&L
~
is the owner and
holder of a certain note dated ..\?r?.!.7.?.J.
.... executed and delivered by Vendors or their pred
ecessors in interest to ..Gate City. Mar.tga3e.X0.
in the principal amount of 5 2QQ,000.00

secured by a mortgage executed and delivered by

Vendors or their predecessors in interest and recorded in BookM..2Q.6.. of
in the Summit
as Document No. .

County Recorder's office, State of
,89

at Page 689.-94

JJtah-

.^5

WHEREAS, Vendors represent that all regular required monthly installment payments heretofore due and*owing under the note and mortgage have been paid and that all other obligations
to be performed prior to the date hereof under the terms of the note and mortgage have been
performed, and that the unpaid balance of the loan as of.

is %

with interest paid to
WHEREAS, Purchasers have purchased or are now purchasing from Vendors the property
covered by said Mortgage:
NOW, THEREFORE, the said parties, in consideration of the premises and of their mutual
promises as herein set forth, do agree as follows:
Purchasers assume and agree to pay said note as therein provided, and further to assume all
the obligations of said mortgage as therein provided, and to perform in accordance with the covenants and conditions thereof.
It is understood that Mortgagee does not release Vendor or Vendors from further liability
under or on account of the said note and mortgage.
Vendors hereby transfer to Purchasers, subject to the conditions of the mortgage pertaining
to same, all their right, title and interest in the policy of hazard insurance and in the funds on
deposit in escrow as payment for taxes and hazard insurance premium, and mortgage insurance
premium, in connection with said mortgage.
The word "note" as used herein shall be construed to mean note, bond or other instrument
evidencing the indebtedness herein referred to. The word "mortgage ,, as used herein shall be construed to mean mortgage, deed of trust, or other instrument securing the indebtedness herein referred to. The word "Mortgagor" shall include Trustor, and word "Mortgagee' shall include Beneficiary under a deed of trust.
IN WITNESS WHEREOF, this instrument has been executed by the parties hereto on the
dates set forth opposite their names.
I
x.
•

\ .
Dated

•

:

I l

\

V• •

N l ^
enCfstfLee Croc kkern
e r n Vendor
Deni*>s#Lee

^£^a^d^u^
Cl i v e A. Pusey

Dated

_

_

Vendor

Kjlbyrn_ V^^^
urchaser
!^jJ.!?yi^.y.?.f:.iy.Pn"H.^.?s.ha
b y j i m e s M. Clark
Agent

(yvcr)

"Purchaser

X

INDIVIDUAL ACKNOWLEDGMENT

:-4-

STATE of
COUNTY OF
OQ the . ..

the signer

day of

— . IS

, personally appeared before me

of the above inatrument. who duly acknowledged to me that

he

executed the aarae.

Notary Public
Residing at
My commission expires:

INDIVIDUAL ACKNOWLEDGMENT
E of
3TATE
*TY OF
COUNTY

„.)
\ *••

On the

• t.e signer

day of

. IS

. personally appeared before me

of the above Instrument, who duly acknowledged to me that _ . he

executed the same.

Notary Public
Residing at
My commission expires:

Wv. address of Vendor:
I'uivh.aser: Place of employment: ...
Telephone:

~

Sticinl Security Number:

J C CiG0G52

PAYMENT ADJUSTMENT

NOTICE

1/16/84

117-5-02-02200066
GATE CITY MORTGAGE COMPANY
SUITE 210 TEMPLE VIEW TERRACE
OREM
MT 84057
ATTENTION:

STEVE BROOKS (K CULLIMORE)
A REED REYNOLDS P C
P 0 BOX 17790
SALT LAKE
UT 84117

YOUR LOAN SECURED BY A MORTGAGE OR DEED OF TRUST ON PROPERTY LOCATED AT:
8775 W SILVER SPUR RD
PARK CITY
UT 84101
IS SCHEDULED FOR A PAYMENT ADJUSTMENT CHANGE ON 4/84. YOUR FORECASTED
LOAM BALANCE AS OF THE ADJUSTMENT DATE WILL ?E % 187,070.30.
THE NET CHANGE IN YOUR FORECASTED PRINCIPAL LOAN BALANCE SINCE YOUR LAST
PAYMENT ANALYSIS IS $
554.50
AS OF THE ADJUSTMENT DATE YOUR INTEREST RATE WILL BE 1 6 . 3 7 5 X .
THIS RATE IS
BASEO UPON THE CURRENT INDEX OF 11.I94CX AN3 THE INTEREST RATE WILL REMAIN I N
EFFECT FOR 1 2 MONTHS.
THE NEXT DATE TO ANALYZE YOUR MONTHLY PAYMENT WILL
BE
1/16/85.
YOUR MONTHLY PAYMENT FOR PRINCIPAL AND INTEREST AS OF
4/84
. I L L BE J
2,581.31.
YOUR ESCROW PAYMENT OF S
4 0 . 0 0 W I L L MAK* YOUR
TOTAL PAYMENT DUE S
2,621.01.
S I >i C £ YOUR LAST PAYMENT ANALYSIS ON 0 1 / 8 2 W* H«V? ANALYZED YOUR INTEREST
RATE WJ-H THE P 3 E / I 0 U S L Y OCCUPIED HO*ES I N D E X , FOLLOWING ARE THE DATES
AND RATES OF THAT A N A L Y S I S :
DATE
CJRR

INDEX

RATE

11.940

LOAN RATE
13.375

I F V 0U "AVE ANY QUESTIONS CONCERNING YOUR LOAN OS
CALL MR CARL COOPER AT 8 0 1 2 2 6 - 7 5 0 0 .

PRINCIPAL

BALANCE

DECREASING
THIS

ANALYSIS YOU MAY

APPENDIX NO. 6
Excerpts of Depositions of Stanley F. Jenkins

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SUMMIT COUNTY STATE OF UTAH
* * *

GATE CITY FEDERAL SAVINGS AND
LOAN ASSOCIATION,

Civil No. 8119
Deposition of:

Plaintiff,
STANLEY JENKINS
-vsO. JAY CALL, et al.,
Defendants.
* * *

Be it remembered that on the 18th day of February, 1986,
the deposition of STANLEY JENKINS, produced as a witness
herein at the instance of the Defendants herein, in the
above-entitled action now pending in the above-named court,
was taken before Brad J. Young, a Certified Shorthand Reporter
and Notary Public in and for the State of Utah, commencing at
the hour of 1:10 p.m. of said day at the offices of HANSEN &
ANDERSON, 50 West Broadway, Salt Lake City, Utah.
That said deposition was taken pursuant to notice.
* * *

A P P E A R A N C E S
For the Plaintiff:

Roy B. Moore, Esq.
SESSIONS & MOORE
400 First Federal Plaza
505 East 200 South
Salt Lake City, Utah 84102

For the Defendants
Time Share Owners:

Raymond N. Erlach, Esq.
ERLACH & ERLACH
One Market Plaza
Spear Street Tower, Suite 2210
San Francisco, California 94105

For the Defendant
Call, Spencer, Colledge
and Fisher:

John K. Mangum, Esq.
NIELSEN & SENIOR
1100 Beneficial Life Tower
Salt Lake City, Utah 84111

For the Defendant
Noland & Sons:

Richard S. Nemelka
Attorney at Law
Executive Building, #302
Salt Lake City, Utah 84111

Also Present:

Verden Bettilyon
Richard Higgins

I N D E X
PAGE

WITNESS

STANLEY JENKINS
Examination by Mr. Erlach
Examination by Mr, Mangum
Examination by Mr. Moore
*

3
89
125
*

*

E X H I B I T S
NUMBER
A, B a n d C
D
E

PAGE
17
39
42

EXHIBITS (Continued)
NUMBER

PAGE

L
M
N
0
P
Q
R
S
T
U
V, W and X
Y, Z and AA
BB

'. .

* * *

60
60
61
62
65
65
66
67
68
69
70
74
77

gentlemen.

I can't recall which one it was we talked to.

Q

Was there questions and answers?

A

Yes.

Q

Did Mr. Cook participate in the exp1anations?

A

I don't recall.

Q

What was your understanding of Mr. Cook's role in

the meeting that you had requested with Mr. Clark?
A

He was the builder of the homes that were being

financed by Gate City for the borrowers.
subsequently being deeded to Kilburn.

And they were

So that was his

relationship, as far as I knew.
Q

Was that your understanding prior to any of these

loans being made?
A

That the loans would be assumed, yes.

Q

Who had first informed you that this was the

intended transaction?
A

Mr o Cook.

Q

When you were approached by Bruce McMullen, did he

describe this series of transactions?
A

No.

home money.
Q
minute.

His first inquiry to me was concerning second
And, no, he didn't.

Let's go back to that McMullen inquiry for a
Did that inquiry lead to conversations with some

other persons?
A

Yes.

21

Q

Who would the other persons be?

A

Vaughn Cook.

Q

Then did you have conversations with Mr. Cook?

A

Yes.

Q

What did Mr. Cook propose to you in terms of

obtaining credit?
A

His initial inquiry was wanting to know if we had

money available for second homes to qualified buyers at Jeremy
Ranch.
Q

Did he make that inquiry over the telephone?

A

Yes.

Q

What did you tell Mr. Cook in response?

A

At that time the only way we could put a

commitment —

put those loans together, if we had a specific

commitment from an investor in the secondary market.
Q

Did you explain to him what it would take to get an

investor commitment?
A

Yes.

Q

What was that?

A

That there would be some fees associated for the

commitment, and that we would have to have our secondary
market people find an investor, and that the property would
have to be suitable, and that the buyers would have to qualify
under Fannie Mae guidelines.
Q

Why would the buyers have to qualify under Fannie

22

1
2
3
4
5

Mae guidelines?
A

Generally speaking, that's the underwriting criteria

that is used by the secondary market investors*
Q

What fees did you propose would be necessary before

the transaction could be investigated?

6

A

There were no fees for investigation.

7

Q

What fees were associated?

8

A

At the time of the commitment, there would be a

9
10
11

commitment fee and what was called an insurance fee.
Q

Was Mr. Cook willing to pursue obtaining financing

for these purposes?

12

A

Yes.

13

Q

Did he indicate to you who the buyers of the

14

He instructed us to see what we could find.

property would be?

15

A

Not at that time, no.

16

Q

How much later did he indicate who the buyers were

17
18 I
19

proposed to be?
A

After we got the commitments and the fees were paid,

then he started supplying us with applications.

20

Q

Was one of the applicants Kilburn Vacation Home

21

Share, Inc.

22 I

A

No.

23

Q

Who were the applicants?

24

different way.

25

applicants various individuals?

Let me ask that question a

I will withdraw the question.

Were the

23

A

Yes.

Q

As related to any single property, was there usually

more than one applicant per property?
A

Well, some had several applicants, some had one.

Q

After you saw some of these applicants, did you have

some conversations with Mr. Cook in which he indicated that
these applicants would be deeding the property over to
Kilburn?
A

Subsequently, we found that out, yes.

Q

How did you find that out?

A

Through Mr. Cook explaining to me the process of

Kilburn assuming the loans and obtaining deed.
Q

You went a little fast for me.

Mr. Cook explained

the process of what?
A

Assuming the loans.

Kilburn assumed the loans.

Q

Kilburn would also take a deed to the properties?

A

That's what I understood, yes.

Q

How was it —

would you explain how this

conversation came about.
A

Yes.

There was a clause in the trust deed.

Q

That's Exhibit B?

A

It is paragraph 17 of the trust deed, entitled

"Transfer of the Property, Assumption."

It concerned —

the

common terminology in the business is due on sale clause.

So

he was concerned about that clause of the trust deed.

24

1

Q

Was this prior to closing?

2

A

Yes.

3

Q

So his concern was based on his explanation of the

4

process of Kilburn assuming the loans and taking the-trust

5

deed?

6

A

Correct,

7

Q

What was Gate City's response to his concern?

8

A

The typical response that we told people what we

9

were concerned with that clause was that if the property was

10

assumed under Gate City's approval, then the due on sale would

11

not be invoked.

12

Q

What was Mr. Cook's response to that?

13

A

He wanted to know what the procedures were for

14

assumption.

15

Q

What did you explain?

16

A

There are two types of assumptions.

One was called

17

a simple assumption, wherein the assuming party took over the

18

payments, assigned an assumption agreement, and —

19

original party was not released from liability.

20

type of assumption is what we called a complete assumption,

21

wherein the assuming party would need to pay a fee, would have

22

to apply and requalify under their own credit worthiness, and

23

then the original borrowers would be released from liability.

24
25

Q

but the

The other

Was there a conversation over what type of

assumption Gate City would require.in connection with the

25

Jeremy Ranch loans?
A

Either would be okay.

Q

Did Mr. Cook have any trepidation that Gate City

could withhold its approval?
A

I guess I don't know -— what do you mean by

trepidation?
Q

Did he express any reservations about obtaining Gate

City's approval to a proposed assumption?
A

Yes, he was concerned.

Q

How was that handled?

A

We just told him that he would have to make the

application, and that they would have to be approved.
Q

Was an application made?

A

As I recall, there were.

Q

Were those applications made prior to the approval

of the credit applications?
A

No.

Q

Were the applications made after the loans were

funded?
A

Yes.

Q

Was Kilburn Vacation Home Share the entity that was

to assume the loans?
A

Yes.

Q

Was that understood by you prior to the loans being

funded?

26

1

A

Yes.

2

Q

Maybe I asked that question in a very awkward

3

fashion.

Let rae rephrase it.

4

(The pending question was read back by the-court

5

reporter.)

6

A

7

understood.

8

Q

9
10

I am saying yes if you mean was this procedure

(BY MR. ERLACH)

By procedure we mean that Kilburn

Vacation Home Share would be applying for Gate City's approval
to assume the loans?

11

A

Yes.

12

Q

That was understood by you at the time of your

13

conversations with Mr. Cook?

14

A

Yes.

15

Q

That was understood by you prior to receipt of the

16
17
18
19

loan applications from Mr. Cook's individuals?
A

Prior to some, but subsequent to some.

So it was in

the middle of the processing of the loans.
Q

You understood that Kilburn would apply for

20

assumption of the loans, all of them, prior to any particular

21

loan being funded, didn't you?

22
23
24
25

A
* funded.

No.

The assumption was done after the loans were

So there was no application made for assumption until

after the loans were funded.
Q

However, you understood that the business plan was

27

that Kilburn would make such an application after the funding
of the loans?
A

Yes.

Q

And that understanding, even though Kilburn would

make the application after the loans were funded, you had that
understanding prior to the loans being funded, that this was
the business plan?
A

Yes.

Q

This was explained to you by Mr. Cook?

A

Yes.

Q

Can you give me the Gate City terminology, if there

was an internal terminology, nomenclature for a write-up or a
memo on a loan application?

Does the word write-up mean

anything to you?
A

No.

Q

Does the word memo mean anything to you?

A

No.

Q

At some financial institutions the lending officer,

when he received an application, will prepare an Internal
document, reviewing the business transaction and describing
the intent of the credit and the business purpose behind
it.

Very often this document is a confidential, internal use

only document.

Did Gate City have, as a matter of course

prepare that type of document in considering applications?
A

Yes.

28
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IN THE UNITED STATES DISTRICT COURT DISTRICT OF UTAH
CENTRAL DIVISION
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

4

MORTGAGE GUARANTY INSURANCE
I CORPORATION,
Plaintiff,

5

8

Civil No. 87C-0542J

I GATE CITY FEDERAL SAVINGS
BANK and GATE CITY MORTGAGE
I COMPANY,

)

)

Defendants.

9

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

10

11

)

vs.

6

7

)

I PLATTE VALLEY FEDERAL SAVINGS
& LOAN ASSOCIATION,

)

12

Plaintiff,

)

13

vs.

Civil No. 86C-0091J

14

)

15

GATE CITY SAVINGS AND LOAN
I ASSOCIATION,

l6

I

)

17

Defendant.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

18

IN THE DISTRICT COURT Of SUBMIT COUNTY, STATE OF UTAH

19

G^TE CITY FEDERAL SAVINGS AND
LOAN ASSOCIATION,

20
21

Plaintiff,

22

)

vs.

23

Civil No, 807^

EDWARD A. DALTON, JR., JOHN C
FORRESTER, JR., MICHAEL C.
JOHNSEN, and DANIEL W. MARCUM,

24

25

)

I

e t

al

>

^

'

)
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2
GRAHAM DODD, DWIGHT H. EGAN,
et al,

Civil No. 8075

CHRISTIAN E. HANSEN, DAVID E.
JONES, et al,

Civil No. 8076

i
MATTHEW R. WHITE, et al,

Civil No. 8077

'

R. JOHN EYRE, et al,
Civil No. 8078
KELVYN H. CULLIMORE, THOMAS G.»
OSBORNE, W. TRUMAN RIGBY,
et al,

J

Civil No. 8079

DONALD L. SMITH, JEDD P. JONES, )
et al,
)

Civil No. 8080

CLIVE E. PUSEY, DENNIS L.
CROCKETT, et al,

Civil No. 8081

STEPHEN BLASER, et al,

Civil No. 8082

0. J/Y CALL, MARDEN SPENCER,
KENNETH P. COLLEDGE, J. RAY
FISHER, et al,

Civil No. 8119
Civil No. 8120

JOHN C. FORRESTER, III,
MARVIN L, MILLS, et al,
Defendants.
* * * * * * * * * * * * * * *

*

* * * * * * * k * * * * *

* ** 1

DEPOSITION OF STANLEY F. JENKINS, a witness
produced, sworn and examined on Tuesday, the 15th day of
November, in the year of our Lord 1988, between the hours
of 9:00 a.m. and 1:07 p.m. of that day, in the library
i
conference room of the law office of Craig G. Adamson and
Eric P. Lee, Suite 1330, 310 South Main, in the City of Salt
Lake, County of Salt Lake and State of Utah, before me, Alan i
P. Smith, Certified Shorthand Reporter, License No. 38, and
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Notary Public within and for said State of Utah, in certain
causes now pending in the United States District Court, Distric
of Utah, Central Division, wherein Mortgage Guaranty Insurance
Corporation is the plaintiff and Gate City Federal Savings
Bank and Gate City Mortgage Company are the defendants, and
Platte Valley Federal Savings & Loan Association is the
plaintiff and Gate,City Savings and Loan Association is the
defendant, and in the District Court of Summit County, State
of Utah, wherein Gate City Federal Savings and Loan Associa- ,
tion is the plaintiff and Edward A. Calton, Jr., et al, are the
defendants, on the part of plaintiff Mortgage Guaranty Insurance
Corporation.
APPEARANCES
For Plaintiff Mortgage Guaranty
Insurance Corporation:

Craig G. Adamson
Eric P. Lee
Will Ormond, Law Clerk
Dart, Adamson & Kasting
310 South Main, Suite 1330
Salt Lake City,Utah 84101

For Defendants Gate City Federal
Savings Bank and Gate City Mortgage Company and Gate City Savings and Loan Association and
plaintiff Gate City Federal Savings and Loan Association:

Roy B. Moore
Kevin Egan Anderson
Sessions & Moore
400 First Federal Plaza
505 East 200 South
Salt Lake City,Utah 84102

For Plaintiff Platte Valley
Federal Savings & Loan Association:

Fred R. Silvester
Suitter, Axland, Armstrong
& Hanson
175 South West Temple
Suite 700
Salt Lake City, Utah 84101

For Summit County except 0. Jay
Call, Kenneth P. Colledge and
Jedd Jones:

Earl Jay Peck
John K. Mangum
Nielsen & Senior
1100 Beneficial Life Tower
36 South State Street
Salt Lake City, Utah 84111
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Q

In talking to--do you remember having talked

to Jill Cooper about producing some persons who might borrow
money under this program?
A

We had discussions about applicants.

Q

All right.

A

Sure.

Q

Did she talk to you about having some friend or

neighbor or relative of hers become an applicant?
£

I don't recall that.

Q

Do you remember having her ask you specifically

whether if she secured someone like this, whether that person
would become personally liable on the loan?
A

I donft recall the conversation,

Q

Okay.

Do you recall having her talk to you about

these people would be paid for their participation in this
process?
A

I don't recall that either.

Q

Do you recall having had a meeting with Mr. Cook

in which the time share program was discussed and then a new
program was instituted having the individual borrowers be a
portion of the program, after the time share program was
rejected?
A

I guess I don't understand.

Q

That was kind of a poor question.

I admit that.

• What was the first program that you and Mr. Cook
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discussed when he contacted you?

A

His initial contact was can you lend money to

a corporation, or to a business for these properties.
And was that corporation or business to be a

Q

time sha:re program?

A

That wasn't discussed at that point in time.

Q

All right.

A

No.

Q

All right.

A

Well, then it was, the succession was, well, then,

What was your response to that?

What was the next contact you had?

we can only make loans to individuals, so that is where--

Q

Was there, between that was there a successive

question can you make loans to a time share?

A

I don't recall that question, but if it would have

been made it would have been no, because that is not an
individual.

Q

All right.

When did you become aware that Mr.

Cook intended for all these borrowers to assign to Kilburn
and have the time share program pay back the loans?

A

Sometime between September and November.

Q

So there was an ongoing process of discussion

between you, was there?

A

Correct.

Q

Were you involved in numerous other transactions

for Gate City during this period of time?
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IN THE UNITED STATES - DISTRICT COURT DISTRICT OF UTAH
CENTRAL DIVISION
* * * * * * * * * * * * * * * * * * * * * * * * * * * *

MORTGAGE GUARANTY INSURANCE
CORPORATION,

)

Plaintiff,

)

vs.

Civil No. 87C-0542J
)

GATE CITY FEDERAL SAVINGS
BANK and GATE CITY MORTGAGE
COMPANY,

)

Defendants.
* * * * * * * * * * * * * * * * * * * * * * * * * * * *

PLATTE VALLEY FEDERAL SAVINGS
& LOAN ASSOCIATION,
Plaintiff,

)
)

vs.

Civil No. 86C-0091J
)

G^TE CITY SAVINGS AND LOAN
ASSOCIATION,
)

Defendant.
* * * * * * * * * * * * * * * * * * * * * * * * * * * *

IN THE DISTRICT COURT OF SUMMIT COUNTY, STATE OF UTAH
GATE CITY FEDERAL SAVINGS AND
LOAN ASSOCIATION,
Plaintiff,

)
)

vs.

x

EDWARD A. DALTON, JR., JOHN C.
FORRESTER, JR., MICHAEL C.
v
JOHNSEN and DANIEL W. MARCUM, ;

et al,

*

'

Civil No. 8074
<L

J

H

^hK^
^
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GRAHAM DODD, DWIGHT H. EGAN,
et al,

)

Civil No. 8075

N

Civil No. 8076

j

Civil No. 8077

]
I

Civil No. 8078

CHRISTIAN E. HANSEN, DAVID E.
JONES, et al,
MATTHEW R. WHITE, et al,

R. JOHN EYRE, et al,

KELVYN H. CULLIMORE, THOMAS G. 1
OSBORNE, W. TRUMAN RIGBY,
et al,
>)

Civil No. 8079

DONALD L. SMITH, JEDD P. JONES J
et al,
>

Civil No. 8080

CLIVE E. PUSEY, DENNIS L.
CROCKETT, et al,

)
)

Civil No. 8081

STEPHEN BLA.SER, et al,

)

Civil No. 8082

0. JAY CALL, MARDEN SPENCER,
' KENNETH P. COLLEDGE, J. RAY
FISHER, et al,

)
)
)

Civil No. 8119

JOHN C. FORRESTER, III,
\ MARVIN L. MILLS, ET AL,

)
)

Civil No. 8120

Defendants.
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

CONTINUATION DEPOSITION OF STANLEY F. JENKINS, a
witness produced, sworn and examined on Monday, the 19th day
of December, in the year of our Lord 1988, between the hours
of 8:00 a.m. and 11:55 a.m. of that day, in the library
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conference room of the law office of Craig G. Adamson and
Eric P. Lee, Suite 1330, 310 South Main, in the City of Salt
Lake, County of Salt Lake and State of Utah, before me, Alan
P. Smith, Certified Shorthand Reporter, License No. 38, and
Notary Public within and for said State of Utah, in certain
causes now pending in the United States District Court, District
of Utah, Central Division, wherein Mortgage Guaranty Insurance |
Corporation is the plaintiff and Gate City Federal Savings
I
Bank and Gate City Mortgage Company are the defendants, and
Platte Valley Federal Savings & Loan Association is the
plaintiff and Gate City Savings and Loan Association is the
defendant, and in the District Court of Summit County, State
of Utah wherein Gate City Federal Savings and Loan Association is the plaintiff and Edward A. Dalton, Jr., et al, are the
defendants, on the part of plaintiff Mortgage Guaranty Insuranck
Corporation.
APPEARANCES:
For Plaintiff Mortgage Guaranty
Insurance Corporation:

Eric P. Lee
Dart, Adamson & Kasting
310 South Main, Suite 1330
Salt Lake City,Utah 84101

For Defendants Gate City Federal
Savings Bank and Gate City Mortgage Company and Gate City Savings and Loan Association and
plaintiff Gate City Federal Savings and Loan Association:

Roy B. Moore
Sessions & Moore
400 First Federal Plaza
505 East 200 South
Salt Lake City,Utah 84102

For Plaintiff Platte Valley
Federal Savings & Loan Association:

Fred R. Silvester
Suitte, Axland, Armstrong
& Hanson
175 South West Temple
Suite 700
Salt Lake City, Utah 84101

For Summit County except 0. Jay
Call, Kenneth P. Colledge and
Jedd Jones:

.Earl J. Peck
John K. Mangum
Nielsen & Senior
1100 Beneficial LifeTower
36 South State Street
Salt Lake City, Utah 84111
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I N D E X
WITNESS

Pa

£e

STANLEY F. JENKINS

1

1

Cross-Examination by Mr. Silvester
Redirect Examination by Mr. Lee
Recross Examination by Mr. Peck
Recross Examination by Mr. Mangum
Cross-Examination by Mr. Moore
Redirect Examination by Mr. Lee
Recross Examination by Mr. Peck
Recross Examination by Mr. Mangum
Recross Examination by Mr. Silvester
Recross Examination by Mr. Moore
Recross Examination by Mr. Peck
Recross Examination by Mr. Mangum
Recross Examination by Mr. Silvester

116
145
149
166
191
202
206
210
214
230
232
235
238

Exhibits
Cook Deposition Exhibit No. 5
Cook Deposition Exhibit No. 22
Cook Deposition Exhibit No. 28
Deposition
j Deposition
Deposition
Deposition
1 Deposition
Deposition
Deposition

Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit

No.
No.
No.
No.
No.
No.
No.

28
29
30
31
32
33
34
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182
177
122
174
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149
Q

Were you required to know, understand the manual

at that time?
A

I think that, you know, when you say required, I

suspect, yeah, we were supposed to read through it and
understand it.

But, you know, I don't know if it was strictly

enforced by management.

i

Q

And you didn't read through it?

|

A

Oh, I suppose I did, yeah.

I

Q

Did you know whether or not the private mortgage

insurance industry had any kind of policy concerning loans,

i

insuring loans on time share units?

i

A

I didn't.

I don't know.
MR. LEE:

I

That is all I have for now.

MR. MANGUM:

One moment.

RECROSS EXAMINATION
BY MR. PECK;
Q

Mr. Jenkins, this conversation that took place with !
i

Mr. Gaustad that you have made reference to, I am talking

I

about the one where Mr. Gaustad wanted to ask Clark and Cook

!

more about the transactions, are you familiar with the conversation I am talking about?
A

Is this the, it is a conversation he and I had

prior to the meeting at Clark's office, is that what you are
making reference to?
Q

Yes.

Okay.
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A

Okay.

Q

He told you that he wanted to know more about the

conversations, is that right?
A

You mean—•

Q

I mean more about the transactions?

A

Yes.

Q

Okay.

A

Either November or December of '81.

Q

And how are you able to identify this being November

When was that conversation?

or December 1981?
A

Because that is about the time we were closing these

loans.

Q

Okay.

And then subsequently there was a meeting

at Clark's office, is that right?

A

Yes.

Q

And that was also Kilburn's offices, is that

correct?
A

As I believe, that is correct, yes.

!

Q

And who attended that meeting?

j

A

Myself, Vaughn Cook, Jim Clark and, I don't know

i

if it was Gaustad or Stockert that was on the other end of the

l

phone, but it was one of those two from North Dakota.

Q

And the purpose of the meeting was to get more

i

information to Mr. Gaustad either directly or through Stockert, j
is that correct?
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A

Yes.

Q

Now can you tell me how that conversation went?

Now the person, either Mr. Stockert or Mr. Gaustad, was on
the telephone, and was there a speaker phone there available
so everybody in the room could hear what was going on?
A

Yes.

Q

Okay.

And Mr. Gaustad or Mr. Stockert, they were

in South Dakota at the time, is that right?
A

North Dakota.

Q

North Dakota.

Okay.

And at this time was it stated, I am going to say
Mr. Gaustad, I will pick Mr. Stockert if you think it was
more right, do you have an idea, impression you think it more
likely was?
A

Stockert left the company about this time, too.

So he was involved initially.

I would suspect, if I were to

take my best shot at it, probably Gaustad.
Q

All right.

Recognizing that it might have been

Mr. Stockert, I am going to use Mr. Gaustadfs name as I ask
these questions to prevent, to avoid some confusion.
Was Mr. GL'austad told then either by Mr. Cook or
Mr. Clark or yourself that the investor-borrowers would
immediately transfer to Kilburn?
A

As far as

Q

As far as transferring title?

assumption?
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A

Oh, well, I think that was part of the assumption,

so that was explained, yes.
Q

Okay*

What was said about the assumption part?

A

That Kilburn would make application to Gate City

to assume the loans from the borrowers.
Q

Immediately upon closing?

A

Shortly thereafter.

Q

Okay.

And was Mr. Gaustad told that Kilburn would

be making the monthly payments?
A

Well, if they had assumed the loan then yes, that

would be a natural assumption, I would suspect.
Q

,

And was it stated in the course of this telephone

and office conference that the loans would be assumable?

j

I recognize they were making application from

j

the loans.

From that I assume that they must have been

assumable.

Was anything said about that?

A

1 donft know if it was represented in that conversa-;

tion, but it was represented that they would be assumable. Yes.<

I
Q

So Mr. Gaustad or Mr. Stockert knew that these

were assumable loans?

i
,

A

Right.

Q

And that they were being represented as such, is

that correct?

j

A

I

i

Right.

i

Q

And was the loan commitment discussed in this
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meeting?

In this meeting, I am talking about the one in

November or December, or down in Kilbum's offices and we
are talking to Mr. Gaustad or Mr. Stockert on the telephone.
Was the loan commitment discussed?
A

You mean the original commitment from the investor?

Q

I am talking about the loan commitment fee made,

|

paid by, and then there were, as I understand there were maybe I
more than one-A

Right.

Q

--paid by Mr. Cook or Mr. Cook's companies, was that!

discussed?
A

I don't recall if it was or not.

j

Okay.

!

i
Q

Was there any discussion about, with Mr.

Gaustad in this meeting as to whether the investor-borrowers
would remain obligated on the loans after Kilburn started
making payments or after Kilburn applied for an assumption?
A

Huh-um.

Q

Okay.

I don't recall that topic.

•
|
i

A

It may have been.

Q

Uh-hum.

I don't recall if it was.

Was there ever a discussion with Mr.

j
!

Gaustad as to what kind of assumption this would or would not be?
A

I, I don't recall a specific discussion about that

•

thing, but it wouldn't surprise me that it wasn't, I mean that j
we did discuss it. I am sure we did.
j
Q

Might have been discussed?
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A

You are talking about the initial loans, not the

assumptions, but the initial loans?
Q

Initial, yes.

A

Okay.

The investor wanted, would only buy loans

that were to individuals and we would only make loans to
individuals, not to companies, corporations.
Q

Okay.

So when you say the investor, you are

talking about when the loan would be taken on the secondary
market and placed with a borrower of mortgages, buyer of
mortgages such as Platte Valley, they wouldn't purchase these
unless they were to an individual, is that right?

I

A

That is correct.

j

Q

Okay.

And you told that to Mr. Cook, is that true? '

A

Yes.

j

Q

Okay.

!

i
But despite that particular fact there

wasn't any policy that would forbid these loans from being
assumed by a company as opposed to an individual, is that right?
A

That is correct.

Q

Did you ever mention to any of the, to the borrowers

that they were earning a commission on, that you were earning
a commission on the loans?
A

I don't recall.

Q

One way or the other?

A

Yeah, I may have.

Q

As far as payments were concerned that wasn't any-

I may not have.
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thing that really, after the loans were closed that wasn!t
anything that actually passed through your hands or across

|

your desk, did it?
A

That is correct.

Q

And notices and payment books and that type of

thing wouldn't be anything that you would make a decision
on, is that correct?
A

That is correct•

Q

And so if the payment books were not sent out to

the investor-borrowers, and were in fact sent to the closing
agency, Alta Title, who would have made that decision?

\
t

A

Servicing department. Carl Cooper and his people.

!

Q

Okay.

!

And on such matters as that would they

receive their instructions as to what to do and how to handle
that from yourself or from your supervisor or out of North
Dakota?
A

I don't know.

Not from me.

I can just say it

wasn't from me.
Q

Okay.

j
|

So would it be a fair statement to say that

you understood that the investor-borrowers were qualifing

I
;

for the loan and that Kilbum would take over the loan upon
closing and make all of the payments?

i
i

A

Correct.

|
I

Q

And the reason for that is that they were individuals

and could qualify for the loan, Kilbum as a company could not j
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qualify for the loan, but it could qualify to assume the
loan?
A

Correct•

Q

One other area was that you were asked about by

Mr. Sullivan--

j
MR. MANGUM:
MR. PECK:

You mean Silvester.

|

Alan Silvester?

MR. MANGUM:
MR. PECK:

Fred.
Oh, Fred.

I have been

spending a week with Alan Sullivan.

I
!
I

MR. MOORE:

I only got your first name

!
i

wrong.

1
MR. LEE:

Off the record on this.

'

(Off the record.)
Q

(By Mr. Peck)

You made the statement that you

more or less divorced yourself, I remember using that phrase,
when you attended the closings, as I understood, kind of
divorced yourself somewhat from the proceedings. And I didn't
understand what you meant by that.
Could you explain to me what you did and what you
meant by that statement?
A

After I closed my loan--

Q

Uh-hum.

j

A

—and if anything else subsequent went on between

!

Cook and the borrower, why I just divorced myself from that.
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Excerpts of deposition of Stephen L. Blaser

CERTIFIED COPY
IN THE THIRD JUDICIAL DISTRICT COURT FOR SUMMIT COUNTY
STATE OF UTAH
* *

*

GATE CITY FEDERAL SAVINGS AND :
LOAN ASSSOCIATION,
Plaintiff,
VS.

Civil No. 8082

STEPHEN L.. BLASER, et al.,

Deposition of:

Defendants.

STEPHEN L. BLASER

STEPHEN L.. BLASER,
Counterclaimant,
VS.

GATE CITY FEDERAL SAVINGS AND :
LOAN ASSOCIATION,
Counte rclaim
Defendant.
* * *

Deposition of STEPHEN L. BLASER, taken at the
instance and request of Plaintiff at the offices of Sessions &
Moore, 505 East 200 South, Suite 400, Salt Lake City, Utah, on
the 26th day of April 1988 at the hour of 1:30 p.m., before
SOSETTE M. SNIDER, a Certified Shorthand Reporter, Utah
License
Utah.

No. 196, and Notary Public in and for the State of

2
A P P E A R A N C E S
For Gate City Federal
Savings and Loan
Association, Gate City
Federal Savings Bank and
Gate City Mortgage Company:

Roy B. Moore, Esq.
Kevin E. Anderson, Esq
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For Stephen L. Blaser:
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532-1900

For Platte Valley Savings
& Loan Association:
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For Mortgage Guaranty
Insurance Corporation:
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84101
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Examination by Mr. Moore
Examination by Mr. Lee
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a transcript/

t h e l e f t - h a n d margin w i l l be c u t off even more.

MR. MOORE:
try that

Yes.

There a r e numbers, so l e t ' s go

again.
(Whereupon, a d i s c u s s i o n was held off t h e r e c o r d . )
(Deposition Exhibit 3
was remarked
for

Q

(By Mr. Moore)

as E x h i b i t 3 , Mr. B l a s e r .

identification.)

I hand you what has been remarked
Would you read what has been

d e s i g n a t e d by you as Item 1?
A

I t s a y s , Told them I had never seen home and was

not going t o l i v e i n home but was j u s t going t o t r a n s f e r

it

t o Vaughn Cook who was going t o t r a n s f e r i t t o K i l b u r n .
S t a n s a i d t h i s was a l l okay.

Stan s a i d mortgage company

knew a l l about t h e deal and buyer of loan knew a l l about
deal.

the

We had t o do i t t h i s way because Gate City could not

make a d i r e c t l o a n t o K i l b u r n .
Q
City."

Okay.

At t h e t o p you said "person from Gate

Do you know who t h a t person was?

A

I t says — i t says S t a n .

Q

Is t h e r e a p a r t i c u l a r reason why you would have

s a i d " p e r s o n " a t t h e t o p and not Stan a t t h e top?
A

No.

Q

At the time that you wrote that you knew it was

somebody by the name of Stan?
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A

In my — you know, you have a hard time a f t e r

a c c i d e n t a s k i n g what t h e guy looked l i k e with t h i s

an

killing

out t h e r e .
Q

Sure,

If you know.

A

I don't really

Q

Okay.

remember.

Did he have any c h a r a c t e r i s t i c s t h a t

stuck

out i n your mind?
A

I remember t h a t he reminded me of a b a n k e r .

Q

Do you remember what he was wearing?

A

He had a s u i t

Q

And he handed you a c a r d ?

A

Yes, he had a c a r d .

Q

Did you r e t a i n t h a t card?

A

No.

on.

I said I d i d n ' t r e t a i n the card.

I usually

do but I looked through my — when t h i s came a l l u p , I
looked through my s t u f f ,

and I d i d n ' t have h i s c a r d .

It

s l i p p e d out of t h e f o l d e r or s o m e t h i n g .
Q

Okay.

Would you read what you have marked as

I t em 2 .
MR. HANSON:

Did he f i n i s h 1?

MR. MOHLMAN:

Yes, he d i d .

THE WITNESS:

I t o l d him Vaughn Cook was g i v i n g me

$5,000 t o do t h e d e a l .
Q
A

(By Mr. Moore)

Okay.

Would you read Item 3 .

Was t o l d by Gate City t h a t I d i d n ' t have any
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liability on the home because it would be transferred to
Kilburn and home was worth much more than the loan amount.
Also Vaughn Cook had signed an indemnity agreement.
Q

Now, does that mean that he told you Vaughn Cook

had signed an indemnity agreement or did you know that
Vaughn Cook had signed an indemnity agreement?
A

At the closing Vaughn Cook signed the indemnity

agreement right there in front of Stan Jenkins and myself.
Q

Did you read that indemnity agreement?

A

Yes.

Q

Do you recall what it said?

A

Yes.

Vaughn not only —

It said that Vaughn Cook and his company

—

again, as my recollection serves me back

in 19 81, it said that Vaughn Cook both personally and Vaughn
Cook & Associates were liable for the house.

I think it was

both a personal and a corporate guarantee.
Q

Would you read paragraph

A

4?

Q

~

A

Told Gate City I never put $92,000 as down

payment.

—

4, Yes.

He s a i d he knew, t h a t t h i s was no problem.

Q

Would you read p a r a g r a p h 5.

A

5.

All p a p e r s and c o p i e s of checfy^ a r e in t h e

t a x r e t u r n f o l d e r for 1981.
Q

And w i l l you read paragraph 6.
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1

A

$92 r 000 check and d e p o s i t ~

$92 f 000 check

2

d e p o s i t e d i n C a r e f r e e Homes1 checkbook 1 2 - 3 0 - 8 1 c

3

Check and d e p o s i t i n C a r e f r e e Homes1 checkbook 1 2 - 3 0 - 8 1 .

4

T h e r e ' s a check t o Vaughn Cook — w e l l , never mind.

5

d i d n ' t ask t h a t

MR. MOHLMAN:

7

MR. LEE:

8

THE WITNESS:
Q

You

question.

6

9

Okay.

That's

right.

He w i l l .

He's got to earn his money somehow.

(By Mr. Moore)

Do your notes cause your memory to

10

remember in more detail the conversations that were held

11

during that day?

12

A

Yes.

13

Q

Could you t e l l u s , t o the b e s t of your knowledge,

14
15

what t h a t c o n v e r s a t i o n was and how i t took p l a c e .
A

Okay.

Vaughn Cook and Stan came i n t o my o f f i c e

16

i n the a f t e r n o o n .

17

Vaughn i n t r o d u c e d S t a n as t h e p e r s o n from Gate City Mortgage

18

who was h e r e t o do t h e c l o s i n g .

19

r e c e p t i o n o f f i c e , we went i n t o my c o n f e r e n c e room, c l o s e d

20

the door.

21

s a t a t t h e bottom of t h e t a b l e .

22

I t was a f t e r l u n c h .

Vaughn s a t t h e r e ,

Came i n f S t a n —

We t h e n walked i n t o the

I s a t t h e r e and S t a n J e n k i n s
(Indicating.)

I s t a t e d / Before we do a n y t h i n g i n the

transaction,

23

I want t o make s u r e of a few p e r s o n a l t h i n g s f „ what' s

24

happening/ w h a t ' s t a k i n g p l a c e f t h a t a l l p a r t i e s

25

w h a t ' s going on i n t h i s t r a n s a c t i o n .

They s a i d

understand
fine.
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I then s t a t e d , It i s my understanding of the
t r a n s a c t i o n , and I want to know what your understanding of the
t r a n s a c t i o n i s , I says, My understanding i s t h a t I am going
i n t o t h i s c o n t r a c t , that I am going to be buying t h i s piece of
p r o p e r t y , I am going to be t r a n s f e r r i n g t h i s piece of property
t o Mr* Vaughn Cook who, in t u r n , i s going t o give i t to
Kilburn & Associates and a Mr, Clark — c a n ' t think of what
C l a r k ' s f i r s t name i s .

The man that owned — a t t h i s present

time, the man t h a t owned Kilburn.
The reason for — you know, I'm being given $5,000
t o do t h i s t r a n s a c t i o n , and that r a i s e s a big flag in my mind.
Why am I given $5,000 to do the t r a n s a c t i o n ?

I want to make

s u r e , Mr. Banker, that you understand what's taking place
here.

I'm being given $5,000 for t h i s t r a n s a c t i o n because you

cannot make a d i r e c t loan to a corporation.

You have to use

me as a conduit through which to make that loan.

Okay?

The banker, Stan J e n k i n s , says, Yes, t h a t ' s t r u e .
Gate City Mortgage does not have the capacity or the loaning
a u t h o r i t y t o make that type of a loan.
This seemed very l o g i c a l to mean because my loaning
sources d o n ' t have that opportunity t o make those kind of
loans e i t h e r .

They have to make them through an i n d i v i d u a l .

I s a i d , Okay.

I have no i n t e n t i o n of l i v i n g in the

home, I have no i n t e n t i o n of paying for the home and I have
never even seen t h i s house.

And do you understand what's
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taking place?
He says, Yes.
I says, Okay.

Do you also understand t h a t I'm not

going t o be the end buyer of t h i s home?
And he says, Yes.
I s a y s , Okay.

You understand t h a t .

Does a l s o the

person who has the end loan understand t h a t ?
He s a y s , Yes.

There's two e n t i t i e s .

There's Gate

City Mortgage and t h e r e ' s Gate City Finance or Gate City
Holding Company or something l i k e t h a t .

Gate City Holding

Company i s going t o be the end holder of t h a t loan h e r e , and
they are aware of what's happening in t h i s t r a n s a c t i o n .
I s a i d , Okay.

Based on those assumptions, I ' l l go

ahead and enter t h i s t r a n s a c t i o n .
And he says, Okay.

That's right.

You're going to

enter i n t o t h i s t r a n s a c t i o n , you're going t o be paid $5,000
for i t .

We're going to go through.
I then s t a r t e d reading through the documents.

I

came across the s e c t i o n in the documents t h a t t a l k s about
liability.

I s a y s , Okay.

What does t h i s s e c t i o n mean because

what i t means, you said to me, is that I'm l i a b l e for t h i s
house.
He s a y s , Yes, you are l i a b l e for t h i s house, but as
soon as the assumption takes place, you're not l i a b l e for the
house.
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I s a i d , Okay.

T h a t ' s what I wanted you t o t e l l me,

when t h e a s s u m p t i o n t a k e s p l a c e .

When w i l l t h a t

assumption

take place?
He s a y s , All t h e documents a r e i n o r d e r r i g h t now.
We have a l l the documents i n our o f f i c e .
d a y s , t h a t t r a n s f e r w i l l take p l a c e .

W i t h i n the next few

Your l i a b i l i t y w i l l end.

And I s a y s , Mr. J e n k i n s , i f t h e r e ' s any problems on
t h a t , y o u ' r e going t o l e t us know, a r e n ' t you?
He s a i d , Yes.
been a done d e a l .

There w i l l be no problems.

It's

all

T h e r e ' s nothing t o worry a b o u t .

So I'm going down through the documents, and t h e
next t h i n g p r i c k e d my mind was t h i s $92,000 down payment
because t h e r e ' s a document i n t h e r e t h a t s t a t e s t h a t I gave a
$92,000 down payment.

When t h a t document came o u t ,

a t t h a t document, and I s a y s , Mr. J e n k i n s ,
$92,000 down payment.

This document i s

He s a y s , We know t h a t .
$92,000.

I looked

I did not give a

incorrect.

Mr. Cook w i l l give you

You put i t i n your bank, you w r i t e a check for

$ 9 2 , 0 0 0 , give i t back t o them.

That s a t i s f i e s

the p a r t of t h e

mortgage t h a t we need t o worry a b o u t .
I s a y s , T h a t ' s okay with me.

You u n d e r s t a n d w h a t ' s

taking place?
He s a y s , Yes, we understand what i s t a k i n g p l a c e .
T h a t ' s what i s h a p p e n i n g .
I s a i d , F i n e , went ahead and signed t h e documents.
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1

We c l o s e d them.

2

itc

3

my wife t o s i g n

My wife s t i l l needed t o have h e r s i g n a t u r e on

Vaughn s a i d he f d run t h a t document up t o my house and g e t
it.

Then a f t e r t h a t c l o s i n g he gave me a check f o r

4

5 I around $1500 —
6

Q

Who i s

7

A

Stan J e n k i n s from Gate C i t y Mortgage.

8

"he"?
I as ked

hiir i what was t h i s money f o r .
He s a y s / Well/ i t f s p a r t of your c l o s i n g c o s t s , and

9

10 | i t w i l l come off of the f i f t e e n — $5/000 t h a t Vaughn i s going
Vaughn w i l l not give you $5/000/ H e ' l l g ive you

11

t o give you.

12

t h i r t y - f i v e some odd hundred d o l l a r s .

13

t h e > $5/000 y o u ' r e supposed t o have.

T h i s $1500 w i l l make up

I t h e n asked him a n o t h e r q u e s t i o n because I thought

14
15

i n a r e a l e s t a t e t r a n s a c t i o n you had t h r e e days i n which

16

rescind a real e s t a t e contract/

17

or change p l a c e or something for t h a t t h r e e d a y s .

He s a y s r Nof t h a t i s not t r u e i n t h i s

18
19

transaction.

20

together.

21

tramsaction.

22

t h a t no moneys could

to

transpire

type of

We can c l o s e a l l t h e money r i g h t new and put

it

You d o n ' t have t o worry about t h a t i n t h i s

I s a y s . Okay.

I d i d n ' t know t h a t .

23 ! the check, we shook hands and s a i d f Take care.*
24

g o i ng t o have my wife s i g n i t .

25

r
guy from Gate C i t y .

That's the l a s t

He t h e n gave me
Vaughn was
I saw of t h e
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We t h e n l e f t my off i c e , went over t o F i r s t
Bank.

My o f f i c e was on 3 9 t h .

Security

I b e l i e v e F i r s t S e c u r i t y Bank

i s 3 3 r d , 35th?

Anyway, the S t a t e S t r e e t Branch of F i r s t

S e c u r i t y Bank.

Went i n s i d e , Vaughn gave me h i s check for

$92,000 from Vaughn Cook & A s s o c i a t e s , . ! b e l i e v e .
t h a t i n my bank.

I deposited

I t h e n wrote him a check out on C a r e f r e e

Homes1 checkbook for $9 2,00 0.

He t h e n gave me a check t h a t

was d a t e d 1-1-82 for t h i r t y - f i v e hundred and some odd d o l l a r s .
I s a y s Vaughn, T h i s i s a p o s t - d a t e d
He s a y s , Never mind.

check.

My b a n k ' s a l r e a d y okayed

it.

You j u s t put i t i n your bank and i t w i l l c l e a r and go t h r o u g h .
We shookd h a n d s .

I s a y s , Okay.

Vaughn, i f

there1s

any t r o u b l e , y o u ' r e going t o get back with me?
He s a y s , Yeah, no problem w h a t s o e v e r , and t h a t was
t h e l a s t time I t a l k e d t o Vaughn Cook i n 1 9 8 1 .
my o f f i c e ,

Came back t o

s a t down, put a l l t h e notes i n my book of what took

p l a c e d u r i n g t h e c o n v e r s a t i o n , put the documents i n t h e r e ,
c l o s e d i t up and put i t in my f i l e
Q

cabinet.

Did you have any f u r t h e r c o n v e r s a t i o n with Stan

Jenkins?
A

No.
(Deposition Exhibit 4
was markedfc!?
for

Q

(By Mr. Moore)

identification.)

I hand you, Mr. B l a s e r , what has
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exactly what took place.
Q

I hand you what has been marked Exhibit 18, and

at the top it's entitled "Indemnity Agreement."

You

referred before to an indemnity agreement.
A
Q

Yes.
Is this the indemnity agreement to which you

referred?
A

Without going to my books and pulling out the

copy, I can't tell you if this is or not.
Q

Do you know whether there was any other indemnity

agreement?

Now, this is a document that you have furnished

us.

You'll notice there is a control number at the bottom,

C 010003, which is a control document —
A

If this is the document that I gave to my attorney

which he furnished to you, then it came out of my file, and
this would have been the document that I took photocopies of
on December 30, 1981, which is the Indemnity Agreement which
Vaughn Cook signed.
Q

So this was the document that you perceived to

release you of the liability that you had with respect to the
Gate City obligation; is that correct?
A

No.

This was the thing that indemnified me in

case there was any obligation to Gate City Mortgage, that
first of all it was Vaughn Cook.

But that liability ended

when the transfer took place to Kilburn.
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Q

So t h i s was the document t h a t , if any of them,

you would have read very carefully?

Is t h a t what y o u ' r e

saying?
A

No, I d i d n ' t say t h a t .

Q

Well f you said you read most of the documents

very c a r e f u l l y in most t r a n s a c t i o n s .
A

I d i d n ' t say I read t h i s document very c a r e f u l l y .

Q

But t h i s was a document you t e s t i f i e d about

e a r l i e r was very important to you; i s n ' t t h a t c o r r e c t ?
A

I d o n ' t believe I t e s t i f i e d — i t is very

important to me, and I ' l l t e s t i f y to that now.

But I d o n ' t

believe I t e s t i f i e d t o t h a t p r i o r .
Q

Did you read t h i s document a t that time?

A

I c a n ' t t e l l you for sure if I did or not read

t h i s document.
Q

In a l l p r o b a b i l i t y in your normal course would yo

have read t h a t document?
A

In my normal course I would have gone through the

document and read i t .
Q

L e t ' s read i t now.

A

Okay.

Q

Will you read i t into the record.

A

Indemnity Agreement.
This agreement made and entered into on the

30th day of December, 19 81, by and between C. C.
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I n t e r n a t i o n a l , h e r e i n a f t e r referred to as the Party of the
F i r s t P a r t , and Gate City Mortgage Company, h e r e i n a f t e r
referred to as the Party of the Second P a r t .
Whereas, Party of the F i r s t Part has obtained from
the Party of the Second Part a f i r s t mortgate loan for the
p r i n c i p a l balance of $200,000.00 on the following described
property:
All of Lot 48, Jeremy Plat No. 1, according t o the
office p l a t thereof recorded in the office of the Summit
County Recorder.
Subject t o and together with the right-of-way

for

the purpose of i n g r e s s and egress over those roadways as
designated on the o f f i c i a l p l a t of Jeremy Ranch P l a t No. 1 as
recorded in the Summit County Recorder's office as Entry
No. 157211.
Situated in Summit County, State of Utah.
Deposition Exhibit 18 4-26-88 Blaser.
and such property i s now subject to mechanics 1 and/or
merchantileman's l i e n s insofar as the time of f i l i n g the same
i s concerned and i t is desired by the f i r s t part t h a t such
mortgage shall be executed without showing t h e r e i n any
exception for such possible l i e n s , and the Party of the Second
Part i s not agreeable t h e r e t o unless the Party of the F i r s t
Part s h a l l guarantee t o discharge such l i e n s .
Q

Do you understand who the Party of the F i r s t Part
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and Party of the Second Part a r e in t h i s document?
A

No, I don't*

Q

L e t ' s go back up again.

At the very top i t says,

between C.C. I n t e r n a t i o n a l h e r e i n a f t e r the Party of the
first

part.
A

Okay.

So t h i s i s between C.C. I n t e r n a t i o n a l and

Gate City Mortgage.
Q

Right.

A

Okay.

Q

There's nothing so far that you've read that

names you as a part of this at all/ right?
A

No.

Continuing/ Now, t h e r e f o r e / in consideration of the
premise and a d d i t i o n a l l i a b i l i t y Party of the Second Part w i l l
s u s t a i n by reason of omitting to s t a t e / as an exception in
such mortgage/ the i n t e r e s t of the merchant's —
Q

I think t h a t ' s mechanics'.

A

— mechanics' and/or merchantileman's l i e n

holders (or possible l i e n h o l d e r s ) / and in consideration of
the benefit of the part of the f i r s t part and the conduct of
the business by reason thereof. Party of the F i r s t Part
guarantees and agrees as follows:
Q

Now/ who was Party of the F i r s t Part?

A

You said Party of the F i r s t Part was C.C.

International.
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0

So t h e y ' r e guarateeing —

A

That i f Party of the Second Part s h a l l omit from

such mortgage an exception concerning one more or ~

one more

of such l i e n s / f i l e d or unfiled/ and one or more such
mechanics' and/or merchantile l i e n s f i s , has been or may
t h e r e a f t e r be f i l e d or secured on the insured premises
e f f e c t i v e or r e l a t i n g back t o a date p r i o r t o the date of the
policy/ then/ upon w r i t t e n demand of the Party of the Second
Part/ the Party of the F i r s t Part agrees to promptly secure
and discharge of a l l such l i e n s .
Q

L e t ' s stop t h e r e .

Do you understand what t h a t ' s

saying?
A

No.

Q

Do you have any idea?

I mean/ I know i t ' s hard to

think and read out loud at the same time.
A

That's right.

Q

Do you want to study that again and see if you

understand what that means?
MR. MOHLMAN:

Let me throw an objection in here.

object to this whole line of questioning as irrelevant.

I

don't think it's really relevant at all what he understands
this document means now.
THE WITNESS:
MR. HANSON:

This is saying

—

Before you start that/ let the record

show that he had to study that for 30 seconds before he was
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able t o s t a r t answering.
MR. MOORE:

I'm not asking him to answer y e t .

I'm

j u s t asking him t o take as much time to read t h a t and t r y t o
understand

it.
THE WITNESS:

I t says t h a t i f the Party of the

Second Part —
MR. HANSON:

Let the record show t h a t now

45 seconds has t r a n s p i r e d since he s t a r t e d t o study the
document.
Q

(By Mr. Moore)

And i f you s t i l l d o n ' t understand

i t , take as much as time as you want to u n t i l you do.
A

Well, I d o n ' t know if I ' l l ever understand

it,

but l e t ' s kind of go through i t .
It says that if the Party of the Second Part shall
omit such mortgage and exception concerning one — one more of
such l i e n s f i l e d or unfiled and one or more such mechanics' or
merchantilemen 1 s l i e n s , i s , has been or may t h e r e a f t e r be
f i l e d or secured on the insured premises e f f e c t i v e and
r e l a t i n g back t o d a t e , prior t o date of the policy — you guys
r e a l l y get paid for writing these kind of t h i n g s , d o n ' t
you?

— then upon w r i t t e n demand of Party of the Second P a r t ,

the Party of the F i r s t Part agrees t o promptly secure and
discharge a l l such l i e n s .
I s t i l l d o n ' t understand
Q

it.

Do you know what a mechanic's l i e n is?
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A

Mechanic's l i e n i s l i k e if you take your car i n t o

the garage and the guy fixes i t / he can keep your car u n t i l
you pay for

it.

Q

Do you know what a materialman's l i e n i s ?

A

Materialman's l i e n is l i k e if you supply lumber

t o a b u i l d e r and the guy b u i l d s the property and d o e s n ' t pay
you for the lumber f you can slap a l i e n upon t h a t building
which.then has t o be paid for if you have s u p e r i o r i t y or
something in t h a t l i e n over other l i e n s .
Q

Now/ taking t h a t understanding t h a t you j u s t gave

me, does that give you anymore meaning as t o what that
paragraph says?
A

It was talking about mechanics' and materialmen's

l i e n s - - I guess you take the house in the project and keep
it.

Order lumber from somebody, if he d o e s n ' t pay i t ,

t h e y ' l l put a l i e n on the property.
Q

Does i t have anything to do with anybody buying

t h e i r property from them?
A

Doesn't sound l i k e i t to me.

Q

L e t ' s read the next paragraph.

A

In the event Party of the F i r s t Part f a i l s t o

promptly discharge a l l such l i e n s , then Party of the Second
Part may pay/ compromise/ s e t t l e or discharge such l i e n s and
recover from the Party of the F i r s t Part such amounts to be
paid.
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1

Q

What does that mean to you?

2

A

That means the Party of the Second Part has to

3

pay the liens and come back to Party of the First Part.

4

Q

As to what?

5

A

Any amount of money t h a t he has t o pay.

6

Q

W e l l , i t t a l k s about l i e n s , d o e s n ' t i t —

7

A

Discharge a l l such l i e n s , okay.

8

Q

So i t ' s r e f e r r i n g t o such l i e n s — would you

9
10

u n d e r s t a n d t h a t t h a t means t h a t t h e l i e n s a r e t a l k i n g about
t h e p a r a g r a p h j u s t above t h e r e ?

11

A

The way you e x p l a i n e d i t ,

12

Q

Does i t have a n y t h i n g t o do with r e l e a s i n g a

13

yeah.

buyer or a s e l l e r ?

14

A

I t d o e s n ' t appear t o .

15

Q

Why d o n ' t you read t h e next p a r a g r a p h .

16

A

P a r t y of t h e F i r s t P a r t a g r e e s upon demand t o

17

indemnify P a r t y of t h e Second P a r t for any l o s s

(including

18

but not l i m i t e d t o the amounts paid i n d i s c h a r g e of t h e

19

l i e n , expenses of i n v e s t i g a t i o n , p r e p a r a t i o n for

20

judgment, c o u r t c o s t s , a t t o r n e y ' s f e e s )

21

r e a s o n of o m i t t i n g t o s e t out such l i e n s as an e x c e p t i o n i n

22

t h e mortgage executed hereunder or by r e a s o n of enforcement

23

of t h i s agreement.

litigation,

i t may s u s t a i n by

The o b l i g a t i o n of t h e P a r t y of t h e F i r s t

24 I P a r t i n t h i s agreement s h a l l extend t o t h e mortgage executed
25

by, through or for — for t h e Party of t h e F i r s t P a r t or
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assigns on the above premises.
Q

In your understanding what does t h a t p e r t a i n to?
MR. MOHLMAN: Let me j u s t throw i n my continued

o b j e c t i o n on the relevancy of his understanding now as to
the terms of the document.
THE WITNESS:

The Party of the F i r s t Part agrees

t o indemnify Party of the Second Part if anybody d o e s n ' t pay
on the mortgage.
Q

(By Mr. Moore)

Does i t say anything about the

mortgage?
A

Yes, as an exception in the mortgage executed

hereunder by reason of enforcement of t h i s agreement.
Q

I t ' s t a l k i n g about the l i e n f

A

No.

isn't

it?

Party of the F i r s t Part agrees upon demand

t o indemnify Party of the Second Part for any l o s s including
but not limited t o amounts paid in discharge of l i e n .

So

i t ' s limited t o — i t ' s including but not l i m i t e d t o .
Q

Okay.

A

Okay?

It may s u s t a i n by reason of omitting to

set out such l i e n s as an exception in the mortgage executed
hereunder by reason of enforcement of t h i s agreement.
The o b l i g a t i o n of the Party of the F i r s t Part in t h i s
agreement s h a l l extend to the mortgage executed by, through,
for the Party of the F i r s t Part of assigns above premises.
So t h a t ' s where h e ' s saying if i t d o e s n ' t pay, h e ' s

126

o b l i g a t e d u n d e r n e a t h t h e mortgage*
Q

T h a t f s what t h a t means t o you?

A

I'm not an a t t o r n e y *

I think

T h a t ' s what i t means t o me.

--

Q

You d i d n ' t c o n s u l t your a t t o r n e y ?

A

I — no.

Q

And t h a t ' s a p r e t t y complicated document t o you*

I s t h a t what y o u ' r e
A

Yes.

saying?

T h a t ' s why b e f o r e the c l o s i n g I went in and

had e v e r y t h i n g e x p l a i n e d t o me in l a y m a n ' s language by
Vaughn —
Q

Who e x p l a i n e d i t t o you i n l a y m a n ' s language?

A

Stan J e n k i n s .

Q

You j u s t s a i d Vaughn.

A

Vaughn Cook and S t a n J e n k i n s .

testified to that.

I have j u s t

We s a t down, we went i n t o t h i s t h a t — you

guys were t h e r e — and t a l k e d i n whiteman's language back and
f o r t h what was going t o happen between our p a r t i e s so we had a
meeting of the minds what was going t o t a k e p l a y s and what the
documents were going t o s u b s t a n t i a t e .
Q
it

And t h o s e a r e t h e d i s c u s s i o n s as you have r e l a t e d

here?
A

Yes.

Q

Nothing else that you can recall?

A

At this present time, no.

127

Q

Okay.

Did anyone represent to you t h a t t h i s

p a r t i c u l a r document indemnified you?
A

Yes.

Q

Who said that?

A

Stan.

Q

He s a i d , This indemnity agreement indemnifies you

from your l i a b i l i t y t o pay on the o b l i g a t i o n ?
A

What he said i s t h a t — in my understanding of —

no, I c a n ' t say he said thus and t h u s .

My understanding of

what he said on December 30, 1981, was t h a t , Mr. Blaser, you
e n t e r i n t o the agreement.
Mr. Vaughn Cook.

You t r a n s f e r the property t o

Vaughn Cook then through Gate City Mortgage

took a f u l l assumption t o Kilburn.

This i s p r o t e c t i n g you in

the interim period of time between when you sign the document
and when Kilburn t a k e s i t over v/hich i s going to be j u s t in
the next few days.

This i s your guarantee t h a t t h e r e i s no

problem with l i a b i l i t y on t h a t project because Vaughn Cook
says he i s going t o take a l l that
Q

responsibility.

He picked up t h i s p a r t i c u l a r paper and said t h a t

in t h a t regard?
A

That was at the time of closing when we went

through these documents and we talked about the one s e c t i o n
of document you haven't showed me, a t l e a s t I c a n ' t remember
seeing i t .

I t ' s a document on both sides t h a t went down and

explained your l i a b i l i t y and so f o r t h .

And when we came t o
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the l i a b i l i t y s e c t i o n , at t h a t time I raised that question
of what was going t o take p l a c e , and at t h a t time we
mentioned t h i s p a r t i c u l a r document of the indemnity
agreement and Stans says, Yes, you've got the indemnity
agreement from
Mr. Vaughn Cook t h a t p r o t e c t s you in t h i s s i t u a t i o n , and
t h e r e ' s a full assumption taking place on Kilburn t h a t ' s as
you never e x i s t e d .
Q

Do you understand the difference between an

indemnity and an assumption?
A

An assumption — t h e r e ' s a f u l l assumption and a

p a r t i a l assumption.

A full assumption iswhen you're taken

off and relieved of any o b l i g a t i o n under the c o n t r a c t .
Q

Have you ever seen an assumption agreement?

A

In a real estate transaction?

Q

Yes.

A

No, I haven't.

Q

Have you seen one in any other type of

transaction?
A

In a personal property t r a n s a c t i o n I have.

Q

Now, they said that they were going to assume

this obligation.

Did you a n t i c i p a t e that there would be an

assumption agreement?
A

Yes, t h e r e ' s —

Q

Is it different than the indemnity agreement?
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A

Oh, yes.

Q

Did you ever see one of those?

A

No.

Q

Now, wasn't i t important for you t h a t Kilburn

assume t h i s obligation?
A

Yes, very important t o me.

Q

And you knew the difference between assumption

with recourse and assumption without resource?
A

Yes.

Q

What does t h a t mean?

A

A full assumption i s when I'm relieved of a l l

o b l i g a t i o n s whatsoever.

A p a r t i a l assumption i s another

person takes over the property but you're s t i l l held in
recourse on that property.
comes back upon you.

If they f a i l to pay, then i t

And we talked about t h i s at the time

of the c l o s i n g .
Q

Did you ever see a document that said t h a t ?

A

No.

Q

Any kind of assumption agreement?

A

No.

That was all in their office down there that

was going to be done between Kilburn and them.

I had

nothing to do with that assumption agreement because I
transferred my rights to Vaughn Cook.

So I would not even

be involved with the assumption agreement; therefore, I had
no need to even see the assumption agreement.

